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City of Elko  ) 

County of Elko ) 

State of Nevada )     SS January 9, 2018 

 

The City Council of the City of Elko, State of Nevada met for a regular meeting 

beginning at 4:00 p.m., Tuesday, January 9, 2018. 

 

 This meeting was called to order by Mayor Chris Johnson. 

 

ROLL CALL 

 

Mayor Present: Chris J. Johnson 

 

Council Present: Councilman John Rice left at 6:34pm 

   Councilwoman Mandy Simons  

   Councilman Robert Schmidtlein 

   Councilman Reece Keener  

 

City Staff Present: Curtis Calder, City Manager 

   Scott Wilkinson, Assistant City Manager 

   Ryan Limberg, Utilities Director 

   Shanell Owen, City Clerk 

   Dennis Strickland, Public Works Director 

   Jonnye Jund, Administrative Services Director 

   Candi Quilici, Accounting Manager 

   Aubree Barnum, Human Resources Manager 

   Cathy Laughlin, City Planner 

   Ben Reed Jr., Police Chief 

   Ty Trouten., Police Captain 

   Jeremy Draper, Development Manager 

Bob Thibault, Civil Engineer 

Jeff Ford, Building Official 

Matt Griego, Fire Chief 

John Holmes, Fire Marshal 

Jim Foster, Airport Manager 

Mike Haddenham, WRF Superintendent 

James Wiley, Parks and Recreation Director 

Dave Stanton, City Attorney 

   Diann Byington, Recording Secretary 

 

PLEDGE OF ALLEGIANCE 

 

COMMENTS BY THE GENERAL PUBLIC 

 

Pursuant to N.R.S. 241, this time is devoted to comments by the public, if any, and discussion of 

those comments. No action may be taken upon a matter raised under this item on the agenda until 

the matter itself has been specifically included on a successive agenda and identified as an item 

for possible action. ACTION WILL NOT BE TAKEN 
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Brady Griffiths, Field Outreach Director with Marsy’s Law for Nevada, thanked everyone that 

has endorsed their cause and introduced their new representative. 

 

Lynda Tache, Political Director with Marsy’s Law for Nevada, asked for the Council’s support 

to be the 3rd Council in the State of Nevada endorsing Marcy’s Law. They would be honored to 

have the support. 

 

Councilman Keener asked who are the other two that are signed on. 

 

Ms. Tache answered North Las Vegas and the City of Henderson. 

 

APPROVAL OF MINUTES December 12, 2017 Special Session 

     December 12, 2017 Regular Session 

 

The minutes were approved by general consent. 

 

II. PERSONNEL 

 

A. Employee Introductions: 

 

1.) Ashley Cooper, Police Records Technician II, Police Department 

Present and introduced. 

2.) Andrew Kellum, Patrol Officer I, Police Department 

Present and introduced. 

3.) Melinda Black, Patrol Officer I, Police Department 

Present and introduced. 

4.) Dean Pinkham, Patrol Officer 1, Police Department 

Present and introduced. 

 

I. PRESENTATIONS 

 

A. Presentation and possible approval of the Consolidated Annual Financial Report 

and Audit for the City of Elko for the Fiscal Year ending June 30, 2017, and 

matters related thereto. FOR POSSIBLE ACTION 

 

Mike Spilker with Hinton Burdick CPAs will be in attendance to present the City 

of Elko’s Fiscal Year 2016/2017 Financial Report. JJ 

 

Jonnye Jund, Administrative Services Director, introduced Mike Spilker, to give his 

presentation. 

 

Mike Spilker, Hinton Burdick CPAs, gave a presentation (Exhibit “A”). 

 

Mayor Johnson asked about the PERS liability.  When will that liability come due and is there a 

cash balance covering this?   

Mr. Spilker answered that is something you could consider.  If everything stopped at PERS at 

this point of time, and everyone retired, you would need to have it.  GASB wants those numbers 
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in there to show the volatility but at this time PERS is in good shape.  It is based entirely upon 

estimates. 

 

Mayor Johnson called for public comment without response. 

 

** A motion was made by Councilman Rice, seconded by Councilman Keener, to 

approve the City of Elko’s Fiscal Year 2016/2017 Annual Audit as presented.   

 

The motion passed unanimously.  (5-0) 

  

III.  APPROPRIATIONS 

 

A. Review and possible approval of Warrants, and matters related thereto. FOR 

POSSIBLE ACTION 

 

** A motion was made by Councilwoman Simons, seconded by Councilman Keener, to 

approve the general warrants.   

The motion passed unanimously.  (5-0) 

  
B. Review and possible approval of Print ‘N Copy Warrants, and matters related 

thereto.  FOR POSSIBLE ACTION 

 

** A motion was made by Councilwoman Simons, seconded by Councilman Rice, to 

approve the Print ‘N Copy warrants.   

 

The motion passed.  (4-0 Councilman Keener abstained.) 
   

C. Review and possible approval of Great Basin Engineering Warrants, and matters 

related thereto. FOR POSSIBLE ACTION 

 

** A motion was made by Councilman Rice, seconded by Councilman Keener, to 

approve the Great Basin Engineering warrants.   

 

The motion passed.  (4-0 Councilman Schmidtlein abstained.) 
 

D. Review, consideration, and possible approval to solicit bids for the City of Elko 

Water Main Removal and Replacement Project, and matters related thereto. FOR 

POSSIBLE ACTION 

 

This project is included in the current fiscal year budget. There are four alley 

locations targeted for replacement in this project. These locations have been 

selected based on the high volume of waterline repairs in these areas (9 this past 

year). RL 

 

Ryan Limberg, Utilities Director, explained the project.  This project is budgeted for this year. 
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** A motion was made by Councilman Keener, seconded by Councilman Rice, to 

approve soliciting bids for the Elko Water Main Removal and Replacement Project as 

described by the Utilities Director.   

The motion passed unanimously.  (5-0) 

  

E. Review, consideration, and possible approval to solicit equipment bids for the 

WRF- Emergency Diesel Generator Project, and matters related thereto. FOR 

POSSIBLE ACTION 

 

The current generator (700 KW) in undersized to run all of the necessary plant 

equipment during power outages and high flows or full plant load. A minimum 

generator size of 1000 KW is required to do that. Staff desires to solicit bids for a 

new, larger, 1250 KW generator. This project is budgeted for in the current fiscal 

year. RL 

 

Mr. Limberg explained there are two separate items for this project.  We would like to solicit the 

equipment bids because there is a long lead time in getting the equipment.  We will be required 

to pay sales tax on the equipment. 

 

Councilman Keener commented that this would be used infrequently.  Is there an equipment 

company that the City can call upon for use of a generator in the case of an emergency? 

 

Mr. Limberg answered possibly but waiting for the equipment, possibly five hours, is a lot of 

flow that is coming through.  The generator works there now but it isn’t enough if the flow is at 

full capaCity.  He also doubts that someone will have a generator sitting around just for our use 

when we need it.  This will be well worth the costs to have it there to ensure the facility will 

work as designed. 

 

Councilwoman Simons wondered if they could just buy an additional smaller generator?  Or if 

we do buy a larger one can we sell the smaller one? 

 

Mr. Limberg answered we can sell the older one.  It seems better to have one unit rather than two 

so we don’t need to maintain two generators. 

 

Councilwoman Simons asked how much would we get if we sell the older generator.   

 

Mr. Limberg answered he hasn’t seen a lot of demand for this type of equipment and thought we 

would get less than $50,000 for the old unit. 

 

Councilman Schmidtlein asked about the existing unit. 

 

Mike Haddenham, WRF Superintendent, answered it is nearly 30 years old. 

 

Councilman Rice thought the sewer plant should be running correctly all of the time.  We should 

be looking at staff’s recommendation on this. 
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** A motion was made by Councilman Keener, seconded by Councilman Schmidtlein, 

to approve soliciting equipment bids for the WRF Emergency Diesel Generator Project.   

 

The motion passed unanimously.  (5-0) 

  

F. Review, consideration, and possible approval to solicit construction bids for the 

WRF-Emergency Diesel Generator Project, and matters related thereto. FOR 

POSSIBLE ACTION 

 

The current generator (700 kW) in undersized to run all of the necessary plant 

equipment during power outages and high flows or full plant load. A minimum 

generator size of 1000 kW is required to do that. Staff desires to replace this 

generator with a larger unit (1250 kW) and solicit bids for the necessary related 

construction work to remove and replace this unit. This project is budgeted for in 

the current fiscal year. RL 

 

** A motion was made by Councilman Rice, seconded by Councilman Schmidtlein, to 

approve soliciting construction bids for the WRF Emergency Diesel Generator Project.   

 

The motion passed unanimously.  (5-0) 

  

G. Review, consideration, and possible final acceptance of the Chilton Centennial 

Tower Construction Project, and matters related thereto. FOR POSSIBLE 

ACTION 

 

This project was awarded to YESCO in the amount of $183,860.00 on August 22, 

2017. This project had no change orders and was completed on time and in 

conformance with the plans and specifications. BT 

 

Bob Thibault, Civil Engineer, explained this was a great project overall.  YESCO did a great job. 

 

** A motion was made by Councilman Keener, seconded by Councilman Schmidtlein, 

for final acceptance of the Chilton Centennial Tower Construction Project, in the amount 

of $183,860.   

The motion passed unanimously.  (5-0) 

  

H. Review, consideration, and possible approval for the Fire Department to accept a 

Local Giving Grant of $2,500.00 from Wal-Mart Stores Inc. to assist with cost 

associated with fire prevention education, and matters related thereto. FOR 

POSSIBLE ACTION 

Wal-Mart Stores Inc. has established grants to assist local agencies to fund public 

education. The City of Elko Fire Department Prevention Bureau has been selected 

as the recipient of a $2,500.00 grant for community fire prevention education 

materials. Wal-Mart has been a great supporter of the Elko Fire Department’s fire 

prevention efforts for many years. JH 
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** A motion was made by Councilman Keener, seconded by Councilman Schmidtlein, 

to recommend approval or the Fire Department to accept a Local Giving Grant of $2,500 

from Wal-Mart Stores Inc.   

The motion passed unanimously.  (5-0) 

  

IV. UNFINISHED BUSINESS 

 

A. Review, consideration, and possible approval of a lease agreement between the 

City of Elko and the Elko Television District, for 2,500 square feet of property 

located at Elko Regional Airport, and matters related thereto.  FOR POSSIBLE 

ACTION 

 

The Elko Television District is requesting to lease 2,500 square feet of property in 

the vicinity of the airport beacon, for the purposes of installing a utility building 

and related Elko Television District equipment.  A copy of the proposed lease has 

been included in the agenda packet for review.  CC 

 

Curtis Calder, City Manager, said this item is back because it was discovered at the last meeting 

that there was a utility conflict with the location.  A new location has been selected.  This lease is 

to assist the TV District in bringing in a fiber-based signal to the area vs. a broadcast signal to 

assist them in their efforts to provide television service to the community. 

 

Councilman Keener asked about the Olympic coverage. 

 

Paul Gardner, Chairman Elko Television District, said that was a very good question to ask the 

people at KSL who had the local affiliation pulled.  They are doing everything they can to make 

sure they have Olympic and Super Bowl coverage on NBC.   

 

** A motion was made by Councilman Rice, seconded by Councilwoman Simons, to 

approve the Lease Agreement between the City of Elko and Elko Television District.   

 

The motion passed unanimously.  (5-0) 

  

V. NEW BUSINESS 

 

A. Review, consideration, and possible action to accept the resignation of Arts and 

Culture Advisory Board Member Simone Turner, and matters related thereto. 

FOR POSSIBLE ACTION 

 

Ms. Simone Turner’s letter of resignation has been included in the agenda packet 

for review. CC 

 

** A motion was made by Councilman Keener, seconded by Councilman Schmidtlein, 

to accept Simon Turner’s resignation letter from the Arts and Culture Advisory Board.   

 

The motion passed unanimously.  (5-0) 
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B. Review, discussion, and possible authorization to advertise for one (1) vacant 

position on the Arts and Culture Advisory Board, and matters related thereto. 

FOR POSSIBLE ACTION 

 

Arts and Culture Advisory Board Member Simone Turner has submitted her 

resignation from the Board, which leaves one vacant position. CC 

 

** A motion was made by Councilman Rice, seconded by Councilman Schmidtlein, to 

authorize staff to advertise for one vacant position on the Arts and Culture Advisory 

Board.   

The motion passed unanimously.  (5-0) 

  

C. Review, consideration, and possible action to modify the fees currently charged 

for reuse water as defined in Resolution 2-08, and matters related thereto. FOR 

POSSIBLE ACTION 

 

At the December 12, 2017 Council meeting, “a Motion was made by Mayor 

Johnson, seconded by Councilwoman Simons, to direct Staff to solicit bids for the 

WRF Fill Station less the scope of work of the electronic reader that the City of 

Elko would not bill for effluent water”. 

 

Currently, construction water is the only use which we bill for reuse water. RL 

 

Ryan Limberg, Utilities Director, explained he wanted confirmation of the intent of Council’s 

motion.  We will still need a meter at the location to track the usage for the reports that we 

submit to the state.  The cost is minimal for a truck load of water.  Contractors need to use the 

water regardless of the fee.  There is a demand for a product that we sell and we don’t have any 

competition for that product.  He gave a suggestion to Council to increase the fee and not 

waiving it or eliminating it.  We won’t see a reduction in usage but we can see a potential 

increase in the revenue. 

 

Councilman Schmidtlein asked if there could be a flat fee for this like the landfill.  That way we 

can eliminate staff time on billing this.   

 

Mr. Limberg answered we do have a flat fee that we charge as part of this but this is added as a 

consumption amount.  We can do a flat fee but we will still need to monitor the usage.  He 

offered to investigate the possibility.  We have a new engineer’s estimate for the project and it is 

under $150,000.  When our bids come in we are hoping to be under that some more. 

 

Jonnye Jund, Administrative Services Director, said billing for reuse is dependent upon the 

drivers filling out a log sheet.  We can do a flat rate during the season. 

 

Mayor Johnson felt we should do a flat rate and see how that goes.  We need the meter to keep in 

compliance with the state. 
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** A motion was made by Councilman Keener, seconded by Councilman Rice, to direct 

staff, the two departments, to work with each other and bring a solution back to Council 

for consideration.   

The motion passed unanimously.  (5-0) 
 

After the motion and before the vote, Mr. Limberg said they would need to change Resolution 

No. 2-08 that currently lists the fee as $0.40 per 100.  We will need to bring back a a new 

resolution with the new fee. 

 

Council voted on the motion.   
 

D. Review, consideration, and possible action to initiate an amendment to Title 4, 

Chapter 6 of the Elko City Code entitled “Room Tax,” and matters related thereto. 

FOR POSSIBLE ACTION 
 

City Staff is recommending several changes to the Room Tax Code to assist with 

reporting deadlines and auditing compliance. SO 

 

Shanell Owen, City Clerk, summarized the proposed changes. 

 

Mayor Johnson called for public comment. 

 

Matt McCarty, Convention Board Chair, said they have been discussing this for a few months.  

They would like a discussion in getting these changes through.  He offered to help staff iron this 

out before the first reading so it can be in a language that the hotel owners will better understand.  

The lodging community will get together and discuss these.  Redefining or clarifying the 28-day 

section is essential since there are a few different ways it can be interpreted. 

 

Ms. Owen said she would be happy to meet with the lodging committee to discuss this. 

 

** A motion was made by Councilman Schmidtlein, seconded by Councilman Keener, 

to approve initiation of Title 4, Chapter 6 of the Elko City Code entitled “Room Tax,” and 

refer the matter for First Reading.   

 

The motion passed unanimously.  (5-0) 

  

VII. 5:30 P.M. PUBLIC HEARINGS 

 

A. Review, consideration, and possible adoption of Resolution No. 01-18, a 

resolution of the Elko City Council amending the Elko City Master Plan 

Acknowledgments, Land Use and Transportation components, and the Land Use 

and Transportation Atlas Maps #5, #6, #8 & #12, filed as Elko City Master Plan 

Amendment No. 1-17, and matters related thereto.  FOR POSSIBLE ACTION 

 

On December 5, 2017, the Planning Commission adopted its Resolution No. 1-17 

to amend the Acknowledgments, Land Use and Transportation components, and 

the Land Use and Transportation Atlas Maps #5, #6, #8 & #12 of the current Elko 

City Master Plan, and also took action to recommend City Council adopt said 
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amendment via a resolution. An amendment of this type requires positive action 

by both the Planning Commission and the Council. If the Council suggests any 

changes to the Master Plan amendment as adopted by the Planning Commission, 

the Master Plan must first go back to the Planning Commission for review and 

approval. CL 

 

Cathy Laughlin, City Planner, explained the Master Plan needs a cleaning up amendment, such 

as this, every few years.  Planning Commission has vetted this over several meetings.  It is really 

just housekeeping of language and text.  It was updated with current conditions as well.  The 

entire document was in the agenda packet.  She went over some of the highlights. 

 

Mayor Johnson called for public comment without a response. 

 

** A motion was made by Councilman Rice, seconded by Councilman Keener, to adopt 

Resolution No. 01-18.   

The motion passed unanimously.  (5-0) 

  

BREAK 

 

B. Review, consideration, and possible action on the Planning Commission's 

recommendation that the Council deny Zoning Ordinance Amendment 3-17, 

Ordinance No. 825, amending Title 3, Chapter 2 of the Elko City Code (entitled 

"Zoning Regulations") adding a new Section 29 entitled "Marijuana 

Establishments and Medical Marijuana Establishments Prohibited," and matters 

related thereto. FOR POSSIBLE ACTION 

 

At its December 5, 2017 meeting, the Planning Commission considered the action 

initiated by the Council to establish a new Section 3-2-29 of the Elko City Code 

to prohibit marijuana establishments and medical marijuana establishments in all 

zoning districts. Under State law, marijuana establishments and medical 

marijuana establishments cannot be licensed in areas where such uses are 

precluded by zoning.  The Planning Commission voted to recommend denial of 

the amendment, in part, because Elko City Code 4-1-5 prevents the City from 

issuing business licenses to applicants for businesses that violate Federal law, 

including marijuana establishments and medical marijuana establishments. The 

Council must either approve or deny the Planning Commission's 

recommendation. CL 

 

Ms. Laughlin said her background information stated all of the facts.  The Planning Commission 

voted to deny based on the fact that Elko City Code, the way it is written as of today, prevents 

the City of Elko from issuing the business license to businesses that violate Federal Law.  The 

Planning Commission felt there was no need in having this zoning section as the code sets the 

regulation. 

 

Ben Reed Jr, Police Chief, spoke about this item numerous times.  It is complex but he won’t go 

over all of it again.  March 2014 was when Council voted to impose a two-year moratorium.  In 

2016, there was another vote to extend the moratorium.  It is coming around again shortly.  This 
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action of precluding marijuana establishments of all types via zoning would supersede the 

moratorium and strengthen the City’s position.  He is in favor of the zoning code amendment. 

 

Mayor Johnson called for public comment. 

 

Mike Magney, PACE Coalition, wanted to make Council aware of some of the impacts of 

marijuana establishments (Exhibit “B”). 

 

Sean Fericks, Elko County Libertarian Party, said he is troubled by some of the things he sees 

online.  Nevada is a state that is known for freedom and liberties such as prostitution, cigarettes, 

etc.  Things that can potentially hurt people are legal in Nevada.  No one has cited deaths by 

marijuana overdose.  No one has cited vehicle accidents due to marijuana.  He spoke further in 

favor of cannabis. 

 

Mr. Magney pointed out that death is not the only consequence with overdose.  There can be 

cannabis overdoses even though they do not necessarily lead to death.  It does happen from time 

to time. 

 

Mr. Fericks said when they go to the hospital due to an overdose, what is the treatment for this; 

you make sure their vitals are good and let them sleep it off.  If they drink their parent’s booze 

that can lead to death.  Liberty is more important to absolute safety.  It is not up to City Council 

to tell him what he can put into his body or medicate his diseases.  He wants everyone to share in 

liberty. 

 

Councilman Keener said his position on this has not changed.  It is still illegal at the federal level 

and does not contribute to a safe and clean City.  Marijuana use is not compatible with mining 

sector employment.   

 

Councilman Rice said Jeff Sessions made a statement regarding the Cole Memo (Exhibits “C” 

and “D”).  In that statement, he turned over responsibility for prosecutions to the discretion of the 

US Attorney in every state.  Essentially the Cole memo has not been revoked but each state will 

use their own discretion in prosecuting these cases, if at all.  Our business license, which 

prohibits granting a business license to those that are in violation of federal law, the Cole memo 

and Sessions’ latest directive, would extend to that as well.   It would be within our power to 

grant business licenses under this NRS.  His main concern is access to medical marijuana but he 

is also supportive to those that wish to engage in recreational marijuana.  We are denying the 

liberties that other parts of the state enjoy.  The use of a zoning ordinance that targets one 

particular business, rather than a category of businesses, sets a dangerous precedent.  He is a very 

liberal person in this community.  He is surprised that he is the one that is standing up for the 

liberties of the citizens on this board.  It is a shame that members of the community that use 

medical marijuana have to go to Sparks or Reno in order to get their prescriptions.  We are doing 

them a huge disfavor.  

 

Dave Stanton, City Attorney, said he won’t take a position on policies since that is up to Council.  

This is illegal at the federal level.  The Cole memo and now the current policy that has been 

given to the US Attorney’s Offices, that is an internal policy decision.  It is based on resources 

and priorities, letting each US Attorney in each state make that decision, in terms of 

enforcement.  The Federal Controlled Substance Act lists marijuana is a controlled substance, 
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whether it is medical or recreational.  Until there is some direction at the Supreme Court to 

impose that requirement on states, we have to live with the fact that it is unlawful under Federal 

Law.   Can the City change that part of the business code to remove that provision in the business 

licensing section?  Yes if they wanted to.  As matters now stand, as he interprets code and law, 

the City cannot issue licenses for this kind of business activity.  Whichever way the Council goes 

on the zoning component of it, under the NRS, one of four factors must be taken into account in 

making an amendment to the zone code.  The Council has to consider public health, safety, 

welfare and morals.  The discussion should focus on that and not just deferring to federal law. 

 

Curtis Calder, City Manager, said looking at the facts we have a federally illegal substance and 

law enforcement has to deal with that on a daily basis.  That will conflict with the sworn officers.  

The federal government supersedes the state government if there is a conflict.  He supports the 

Police Chief’s position on this. 

 

Councilman Rice understands the conflict of the sworn officers but the latest directive provides 

guidance to law enforcement all the way down.  Enforcement of this is still not a priority for 

Sessions.  We should just say no rather than targeting a particular business with a zoning 

ordinance.   

 

Mayor Johnson asked if this is the only tool local government has to address this. 

 

Mr. Stanton said we are limited in terms of what we can do.  Some marijuana possession is 

authorized under state law.  We will be conflicted in knowing how to handle this until federal 

and state laws are reconciled.  The way the NRS is written is turning it over to local governments 

to decide how to zone and how to issue business licenses.  Based on that the State will decide 

whether to license on of these establishments.   

 

Councilman Rice noted another tool is the moratorium.  Extend the moratorium. 

 

Mayor Johnson said this is the action described by Mr. Stanton that we can take on this item.  

There are people coming to him saying they don’t want it in Elko. 

 

Councilman Rice noted the vote tallies at the last election.  He is confused on the action.  The 

Planning Commission voted to deny.  We are in a rock and a hard place.  He didn’t think Council 

can do anything if Planning Commission denied it.  Are we back to square one? 

 

Mr. Stanton answered we just have to consider the Planning Commission recommendation; we 

are not bound by it. 

 

** A motion was made by Councilman Rice, to reject the Zoning Ordinance 

Amendment No. 3-17, Ordinance No. 825, Title 3, Chapter 2, of the Elko City Code.   

 

The motion failed for lack of a second. 

 

Councilman Keener said Aaron Martinez is present from the Planning Commission.  He asked 

him if there was anything he wanted to add. 
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Aaron Martinez, Planning Commission Chair, said he wasn’t present for this specific agenda 

item tonight.  For the record, there were four Planning Commission members against modifying 

the zoning ordinance.  Three of them were for it.  He was opposed to this amendment.  Many of 

the Commissioners felt the existing code already solved this problem for us.  We talked about 

tools that were allowing and not allowing.  One that was being missed was the business licenses.  

He felt more access to the drug would lead to more usage and he didn’t feel it was in the best 

interest of the constituents.  One of his concerns was that our neighbors were going to be 

incorporating distribution centers very quickly.  His largest concern was how could the City of 

Elko boil to the top of this situation when our police will be policing the drug, our health services 

will be maintaining the individuals that are on the drug.  So the City of Elko would be left 

holding a bag with no money in trying to add to these services that are going to be affecting our 

budgets? 

 

Councilman Schmidtlein said the current law allows people to smoke marijuana in their house 

and grow it at their house.  If they want to keep it in their household then so be it.  The medicinal 

marijuana needs to be sold at a pharmacy and then all of this would go away.  He is opposed to 

dispensaries in the City of Elko.  Many people he deals with daily do not allow marijuana.  

 

** A motion was made by Councilman Schmidtlein, seconded by Councilwoman 

Simons, to not accept the Planning Commission’s recommendation to not approve Zoning 

Ordinance 3-17 and direct staff to place the item on a future Council agenda for first 

reading of the proposed ordinance.   
 

The motion passed.  (4-1 Councilman Rice voted against.)   

    

Councilman Rice left at 6:34pm 

 

The following agenda item contains detailed testimony regarding an appeal to a Planning 

Commission decision.  Attention was given to include as much discussion on this item as 

possible, but the wording is not verbatim.  

 

C. Review, consideration, and possible action on an appeal filed pursuant to Elko 

City Code 3-2-18(E)(3), appealing the Elko City Planning Commission’s decision 

to deny Conditional Use Permit No. 6-17, filed by Lyfe Recovery Services, LLC., 

which seeks permission to operate a halfway house within an R (Single Family 

and Multiple Family Residential) Zoning District, located generally on the east 

side of Winchester Drive approximately 400 feet north of Orchard Cove Drive 

(1683 Winchester Drive), and matters related thereto. FOR POSSIBLE 

ACTION 

 

Pursuant to Elko City Code 3-2-25, the Council may affirm, modify or reverse the 

decision of the Planning Commission. 

 

The Planning Commission considered the subject conditional use permit on 

December 5, 2017 and took action to deny the conditional use permit. 

Subsequently, of the applicant appealed the Planning Commission’s decision. CL 
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Dave Stanton, City Attorney, went over the appeal procedures for Council, found in Elko City 

Code 3-2-25-b-3.   

 

Attorney Kent Thomas was present representing Lyfe Recovery.  It was quite interesting, the last 

conversation we had on marijuana.  There is a supremacy clause.  We are governed by the 

Constitution.  United States Code has Federal Housing Authority (FHA) and the American 

Disability Act (ADA).  The City of Elko and the Council of Elko did a Resolution not too long 

ago (Resolution No. 13-87) and the County Commissioners passed 66-86, which was read and 

published in October 16, 2014, to uphold the Fair Housing Act and the ADA.  The Planning 

Commission has Lyfe Recovery listed as a sober living home.  Lyfe Recovery does not raise to 

the standards of a sober living home because it does not provide rehabilitative services.  It does 

service those that are recovering from drugs and alcohol abuse.  It provides a sober living 

residence.  There is no use in the City Code for that.  There is no permitted use, there is no stated 

use, there is no conditional use.  This is a use but it is not stated.  The closest thing, and why the 

Planning Commission has put them under that, is a sober living home.  There is a new statute in 

the State of Nevada, 278.021 which actually says it basically protects sober living homes from 

zoning and building codes.  It specifically says on 278.021, the provisions of…  Let’s do this.  In 

any ordinance adopted by City or County, the definition of single family residence must include 

a residential facility for groups in which ten or fewer unrelated persons with disabilities reside 

with:  1) house parents or guardians who need not be related to any persons with disabilities, and, 

if applicable,  A) additional persons, B) home for individual residential care, C) halfway house 

for recovering alcohol and drug abusers.  One thing to note, under ADA and FHA you cannot be 

considered disabled if you are a current user of drugs.  That is huge.  A sober living home is just 

that.  You are not allowed to use drugs.  You are expelled for using drugs.  And there’s other 

rules and regulation.  This is not where you have a lease for a year or a month.  This is a lease 

that is pretty much perpetual.  You may pay for a month but if you are drug tested and you are 

found to have drugs you are expelled.  You cannot be there.  You are still disabled but you are no 

longer protected by the ADA or FHA, and those rules are in place, and those are things you must 

understand.  These are people who are smoking, as you say, it is legal to smoke marijuana in 

your home and to drink.  You are not allowed to do that in a sober living home, at all.  To go 

further, the provisions of subsection one cannot prohibit the definition of single family residence 

which permits more people to reside in a residential facility for groups nor does it prohibit a 

regulation of homes which are operated on a commercial basis.  For the purposes of this 

subsection, a residential facility for groups, a halfway house for recovering alcohol and drug 

abusers, or a home for individual residential care shall not be deemed to be a home that is 

operated on a commercial basis for any purposes relating to building codes or zoning.  He said 

that because we are not even at the level where Nevada Behavioral Health regulates sober living 

homes or halfway houses.  Either way you can call us what kind of use you call us.  If you force 

us into that, which we are not going to concede to because we don’t meet that threshold where 

we have to be licensed.  So, that being said, we are in the Federal Ninth Circuit.  In the Ninth 

Circuit has done extensive sober living homes.  Primarily in California but it does cover Nevada.  

The Ninth Circuit has found that people who are recovering from alcohol and drugs are disabled.  

You cannot regulate them through zoning.  You cannot deny them the same benefits that 

everyone else has.  That is a violation and what the Planning Board did, he sent a letter but he 

wasn’t sure if everybody got it.  He laid out a lot of case law, and there is a lot to it and hopefully 

his esteemed colleague explained it.  There are violations that occurred.  Lyfe Recovery wants to 

be a good neighbor.  We want to provide a facility where people who want to stay sober and who 

have already been through rehab, halfway houses or some type medical facility, have a place to 
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foster and grow and get on the right track and stay on the right track.  We want to be good 

neighbors.  We don’t want to be in a conflict situation.  We have the Federal Law behind us.  We 

also have the State law.  And we have your own Resolution that says you will not violate the 

ADA and FHA.  If you have any specific questions he can go deeper into it with case law for 

days.  But as an attorney he likes doing that.  He can pull out case after case after case.  There is 

actual case law that says forcing disabled persons to even go through this process is a violation.  

It is.  He had the case there.  It was Pacific Shore Properties vs. the City of Newport Beach.  That 

is one of the ones that spells out a lot.  There have been several since.  It was in the letter he sent; 

it was cited.  So there is a lot of case law behind it.  The steps that Lyfe Recovery could take, is 

once even the Planning Board denied the Conditional Use Permit, we could file for, immediately, 

in Federal Court, an injunction and just go from there.  But they choose to mitigate their damages 

and work with the City of Elko.  They don’t want to fight against the City the Elko to provide a 

service that is absolutely needed.   

 

Councilwoman Simons asked if they were allowed to ask questions at this point. 

 

Mr. Stanton answered you could ask questions.  There is going to be, he’s going to give a 

presentation and then there is going to be a rebuttal from Mr. Thomas so he can have a chance to 

get up and respond and so throughout this whole process we can be asking questions and 

communicating.  Some of your questions may be answered.  The next step, once Mr. Thomas is 

done with his initial presentation, if there are members of the public who want to get up and 

speak, that would be the opportunity. 

 

Mr. Thomas said absolutely.  He conceded to the public. 

 

Mayor Johnson called for public comment. 

 

Judy Robison is a retired nurse and local citizen. She lives in the house right above, north of this 

blue block (on the overhead screen).  The facility will be directly in her backyard.  It appears to 

her that the facility is already being occupied.  She has seen two gentlemen over there.  It faces, 

what appears to be two of the bedrooms, face the deck in the back of her house.  They can see 

the entire back of her house.  She lives alone. It makes her very nervous that they are there.  She 

believes in second chances for anyone but a halfway house in their neighborhood would not be a 

good thing.  As you can see around the corner there, she lives on the corner so she has this 

parking, this open parking area where that really is a lot of the, when everybody is home at night, 

that is just an area that is mostly vacant because she lives alone and she keeps her car in the 

garage.  They would park on the side of her house, in the front of her house, and she is very 

nervous.  She doesn’t even open her back curtain to her patio anymore.  That is her issue.  The 

parking and just having… You don’t know if they are going to be using drugs.  He said they 

would be kicked out if they do but once they have taken them there is an issue between the time 

they have taken them and the time they are kicked out possibly.   

 

Ron McLemee said he lives across the street from Ms. Robison.  He asked if this is a private 

business.  You say it is against the law for us to not give housing to these drugs addicts, but who 

owns the house?  Is this a business?  Who owns the house? 
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Attorney Thomas answered it is leased by Lyfe Recovery.  They lease it.  They do have a 

company that buys houses and they are leasing it from them.  They have a long-term lease at this 

point.   

 

Mr. McLemee said they are doing things backwards.  You just leased the house.  They felt like 

the neighborhood is being taken over.  Seems like all of this would have all been taken care of 

before.   

 

Mayor Johnson asked if Attorney Thomas answered his question. 

 

Mr. McLemee said it sounds like someone made a bad business call.  You just lease the house 

and go ahead without getting your permits and everything for the business? 

 

Attorney Thomas said in Elko, under their code, you have to have a property before you can get 

a business license, which is unusual.  You can’t even apply for a business license without having 

a property. 

 

Mayor Johnson asked if Mr. McLemee was completed with his public comment. 

 

Mr. McLemee answered yes, for now. 

 

Councilwoman Simons clarified that the reason we need everyone to talk in to the microphone is 

it recorded and so the Recording Secretary can type.  That is why you have to take turns at the 

mic and we do have a roaming mic if that would make you more comfortable. 

 

Councilman Keener added that there are individuals watching over the internet.  If we are not on 

the mic they can’t hear what is going on. 

 

Mayor Johnson asked if there was any more public comment. 

 

Eric Velasquez, 1665 Winchester Drive, said he has no problem with someone wanting to get 

sober and stay sober.  That is fine and he is all for it.  His concern with this halfway house 

coming into their neighborhood is the value of his home.  He is a first time buyer and 

if/whenever he sells his house, is he going to be worried about the value of it depleting and 

losing money on this property that he has purchased?  This is a huge investment for him and a 

huge investment for everybody else in the neighborhood.  They are worried about the value of 

their homes and the safety of their kids.  That is his only concern about this halfway house 

coming in.  When somebody actually ends up breaking one of their rules and they are kicking 

them out of the house, how long or what is the plan of getting them out of the house.  What is 

going to be the plan of what happens with their actions afterwards?  If you kick somebody out of 

the house they are going to get really pissed off really fast.  With that being said, are they going 

have cops come in before this happens or after it happens?  Depending on traffic, where they are 

in the neighborhood it kind of gets hard to get through town.  It can probably take the cops 10 to 

15 minutes to come de-escalate the situation once somebody is kicked out of the house for using 

drugs or alcohol.     

 

Steven Sharp, 1635 Winchester Drive, stated his concern with the situation is that he has three 

kids.  If they relapse or have any problems, which can happen and will happen, and get mad and 
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his children don’t need to be seeing this.  There are risks out there.  He is a very protective dad.  

He protects his children.  He has a stepfather that is a recovery alcoholic that does relapse every 

time, about once a year.  They will be at his mom’s house holding him down until the cops get 

there because he is wanting to hurt her.  Those situations he doesn’t want near his children, 

hence the reason why his stepfather does not come around his children.  People that have drug 

problems always say they want to get clean and they always have problems of relapse.  It is an 

addiction.  It will cause more problems in his neighborhood.  More cops will need to be around 

his neighborhood.  Parking alone, because it is a ten or eleven bedroom home, and there is not 

enough room to park.  The roads already get pretty congested just from the people that live there.  

They only have enough room for about three cars because they are already using that place and 

there are four cars there at some point in time (three in the driveway and one on the road 

sometimes).  If they occupy all ten or eleven rooms where are they going to park?  There is a 

turn going to the facility and it is close.  When you turn you almost end up going into on way 

traffic coming at you to make that turn, to if somebody is parked there near that corner it is going 

to cause a blind spot because it is already a blind spot, and you are going on into oncoming 

traffic to make that turn.  His fact is there is not enough room to park eleven cars.    

 

Codie Sharp, 1635 Winchester Drive, said that was her husband that just spoke.  When they went 

to the meeting for the other Council (Planning Commission) one of the main factors was parking.  

The other part was that the house was being rented out.  It didn’t have a permit for what it was 

being rented out for.  She was renting it out as a B and B without a permit.  And that there was 

people living in the house and she was renting it out, and that there was nobody in the house that 

that lived in the house or worked for her company.  That was a big issue at the Council meeting 

when they were here the last time.  Since then it has not changed.  There are still people living in 

the house and it is still being rented out as a B and B.  Nobody has left.  There are people living 

there.  Along with that, there is the parking issue which her husband and other people have gone 

over.  There is eleven bedrooms in that house that they are going to be renting out.  That is 

eleven people.  This is not a lockdown facility so they can come and go until whatever the 

curfew is.  That would be eleven cars trying to be packed into that corner.  If you try to take that 

corner during the winter, if you can see there is a trailer parked there.  She knows several people 

that have slid trying to take that corner and they have almost hit that trailer.  What do you expect 

to do when somebody is coming the other way and there is already cars on one side and cars on 

the other side?  There are going to be several accidents, if not oncoming or exiting that street 

right there.   

 

Attorney Stanton said the purpose of this hearing is to decide whether to affirm, modify or 

reverse the decision of the Planning Commission to deny the CUP.  In making its decision, there 

are some procedural and substantive issues to keep in mind.  First is a matter of procedure.  This 

Council in this context is not bound by the decision of the Planning Commission. Under Elko 

City Code Section 3-2-25B, the Council can consider new evidence, other matters not raised at 

the Planning Commission level or brought up by staff.  The Council must consider the 

recommendation and findings of the Planning Commission and staff as shown on the official 

record, but it is free to follow or disregard those recommendations as it seems fit.  Second, in 

terms of the substance of the Council’s decision, and Mr. Thomas brought up a bunch of points 

and he agrees with most of them.  And he will explain that all shortly and talk about what he 

thinks are really the issues here.  In terms of the substance of the Council’s decision, the City is 

bound by certain legal limitations in deciding how to handle this.  Since this type of facility does 

have certain protections under federal law; specifically the Fair Housing Amendments Act, 
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sometimes we call it the Fair Housing Act, and the Americans with Disabilities Act.  As the 

Council applies the City Code in this case, and makes its decision, the Council is going to have 

keep this in mind.  He offered to go into that in a little bit more detail so they know exactly what 

he is talking about.  There is a minor point he would like to address in the appeal letter.  There 

was a separate issue that was brought up about the sprinkler system and compliance with the Fire 

Code.  Lyfe made an argument, the applicant made an argument that this is an existing eleven-

bedroom facility and should be granted some sort of a waiver from the requirements of a 

sprinkler system.  He didn’t think Council could take that up right now.  This is a CUP appeal 

hearing.  That is a separate issue that should be separately agendized and described at another 

meeting if that is going to be an ongoing issue.  The actual issue before this Council tonight is 

whether to allow the proposed use in light of the zoning code, the Elko City Zone Code.  This 

type of use is absolutely contemplated under the City Zone Code for this district, for the R 

district.  The issue here isn’t the fact that it’s going to provide residential facilities for recovering 

drug and alcohol abusers.  That part of it is not an issue at all.  The zoning issue is whether this 

facility can accommodate the number of residents Lyfe proposes to house there.  And parking in 

light of parking limitations.  It is an intensity of use issue and not a type of use issue.  Council 

needs to make that distinction.  It’s really important.  During the Planning Commission hearing, 

and we heard some of it tonight, there were members of the public neighbors who made 

statements to the affect that they didn’t want this type of facility in their neighborhood, that they 

didn’t want recovering drug and alcohol abusers living in their neighborhood.  This Council 

cannot consider that.  That type, the fact that it is that type of use, cannot be considered.  That 

type of use is contemplated under out zone code and is protected under federal law in this type of 

a district.  It can’t form part of the decision making process.  He asked Council to disregard that 

part of it.  When Lyfe’s attorney, Mr. Thomas, comes back up, he would like this Council to ask 

a couple of questions, or maybe he will just tell you right off the bat since he is bringing it up.  

But first, what is the maximum number of residents Lyfe intends to house in this facility?  

Because we really don’t know at this point.  We hear all kinds of different numbers.  But what 

this Council does is going to bare a relationship to the number of residents.  The second question 

is, what is the maximum number of vehicles that will be parked in conjunction with this use?  

Because if we are talking about an eleven bedroom facility with two residents per bedroom, and 

if each one has a car, twenty-two residents, twenty-two vehicles.  There is an occupancy issue 

potential and a parking issue definitely.  As he sees it, intensity of use is the issue that this 

Council really is going to have to grapple with, not the type of use.  That’s not an issue.  In the 

appeal statement, Lyfe made an argument that he disagrees with, and that’s that the Planning 

Commission decided to deny the CUP because of the type of use.  He didn’t get that out of the 

minutes and he was there.  He read the minutes again and maybe he is missing something.  He 

knows there were some public comment to that affect but he didn’t see the Planning Commission 

denying the CUP because this was going to be a facility for recovering drug and alcohol abusers.  

There is another issue that is sort of lingering in the background here that the Council is probably 

aware of and might hear some more of tonight.  And that has to do with good faith of the 

applicant.  We heard a little bit of testimony about the facility being used as for some sort of a 

rooming house, being rented out on Airbnb.  He thought there was some evidence to show that is 

actually taking place and that is a violation of the City Code.  And this is just being done 

regardless of zoning and business licensing limitations.  Good faith of the applicant is a 

legitimate consideration for this Council.  The Planning Commission was very upset about that 

and that is reflected in the record.  In his opinion that is something that can be considered.  It is 

something that might be subject to a separate enforcement action.  He didn’t think that should be 

dispositive.  He thought the intensity of use issue is something that is much more objectively a 
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compliance problem.  There will be some discussion about the fact that there might be some 

violations ongoing at this facility right now.  He thought that was a valid discussion.  He thought 

it was a valid consideration and he would like to hear Mr. Thomas address it when he gets back 

up.  He thinks that is an issue to consider in the process.  He wanted to make a couple of 

statements reinforcing what Mr. Thomas said in a couple of regards.  One is even though 

unlawful activity such as ongoing drug use is not protected.  If somebody is in a recovery 

program, recovering alcohol or drug abuser, that person is considered disabled.  These federal 

protections do apply.  There are actually some specific statutes and some case law that 

recognizes that.  That being said, under the Fair Housing Act, there is an exception for any 

reasonable local restriction regarding the maximum number of occupants permitted to occupy a 

dwelling. The way our zone code is written parking and occupancy are key to one another.  

Occupancy and parking are valid issues to consider.  Irrespective of the fact that this is a 

protected facility, generally speaking.  Also note that other communities in Nevada, including 

Sparks, Winnemucca and Reno, contain provisions in their zone codes specifically dealing with 

halfway houses and group homes for disabled people in residential areas and make them subject 

to certain limitations, including in some cases special use permits which are the equivalent of 

CUP (different word for the same thing).  Elko is not alone in this regard.  This is a common 

practice.  When denying a CUP is has to be based on legitimate grounds, intensity of use being a 

legitimate ground.  Other factors that Council can take into account include the proposed 

location of parking within the site.  The amount of traffic likely to be generated and how it would 

be accommodated and the influence that such factors are likely to exert on adjoining properties.  

These are intensity of use issues and not type of use issues.  They would apply to a facility of this 

type regardless of whether is housed disabled people or people who are not disabled.  These are 

objective nondiscriminatory criteria that the Council can consider.  In closing he would like to 

say, and he asked Cathy Laughlin, City Planner, to get up and speak after he finished and give 

the Council some background on how this process has worked and what some of the parking 

problems are from her perspective because she might have a little bit of insight to give 

everybody on the parking situation.  Council needs to recognize that this type of facility is 

specifically contemplated and allowed in the R district.  It is made subject to a CUP if it goes 

over a certain size in the case of a group home.  Intensity of use is driving the CUP, not type of 

use.  When the Council makes the decision on this, he asked that Council make a clear statement 

to that effect.  The effect that this facility is going to be occupied by recovering drug and alcohol 

abusers, but that is not a factor in the Council’s decision.  He would like that statement to be very 

clearly made as a finding prior to making a decision on it.  We have received evidence that the 

City of Elko needs this type of facility.  There is no doubt about that.  He also pointed out that if 

a CUP is issued for this use, that reasonable conditions can and should be attached in order to 

deal with parking.  As a procedural matter, he didn’t think the CUP process is the right process to 

waive parking requirements.  There is a separate process in the code for waiving parking 

requirements.  It goes to the Planning Commission as agenda’d for that.  The Council would be 

within rights to make obtaining a waiver or a obtaining additional parking a condition.  Waiving 

a requirement, this wouldn’t be the place to do that.  At this time, unless the Council has any 

questions of him, he will ask Cathy Laughlin to get up and speak a little bit about the parking 

situation and just sort of provide some background in terms of how this process has worked. 

 

Cathy Laughlin, City Planner, said during the Planning Commission deliberation, the 

Commissioners had lengthy discussion regarding to two items that led to the denial.  The first 

item, which we heard numerous things about tonight, was the parking concern.  Our City Code, 

3-2-17 states that for this type of facility we require one (parking space) per bedroom or one per 
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bed, whichever is greater.  There is currently eleven bedrooms in this home based on the 

testimony at the Planning Commission from Ms. Payne.  There are eleven bedrooms in this 

home.  There are, according to their Airbnb advertisement, they are double occupancy rooms.  

They show photos that there are two twin beds in the rooms.  We could have eleven rooms but 

up to a possibility of twenty to twenty-two occupants.  When staff was analyzing this 

application, we looked at the Institute of Transportation Engineer’s (ITE) schedule instead 

because we thought maybe our code is requesting too many parking places for this type of 

facility.  We wanted to look to see what the ITE required.  So we did look at the ITE and their 

requirement is .45 per room which would result in 5 parking stalls required for this facility.  

Their existing driveway, right now, is approximately 32 feet wide, which calculates to 3.5 

parking stalls in their front driveway.  According to our code, a 9 by 20 foot parking stall.  There 

is also approximately 60 feet in on-street that is from the end of their driveway to the end of their 

property line.  But mind you, on-street parking cannot be counted towards the calculated 

requirement of off-street parking.  If we are requiring at the minimum of 5 off-street parking, 

based on the ITE requirements, or 11 to 22 for our City Code, then it has to be off-street.  It 

cannot be counted on-street.  The property was developed in 1999 with 3 parking stalls in the 

front set-back.  That would not be approved as of today.  If that was brought to us today our 

Code has changed since then and it does state that parking is not allowed in your front set-back.  

But this was submitted in 1999.  We pulled the original plans and looked at the site plan.  It was 

approved with a handicapped stall, handicapped access aisle, and a stall for the live-in nurse at 

the time.  It was developed as a Beehive Home which, the use at that time was adult living and 

probably 90% of those individuals that lived there did not drive.  Both of the homes were 

approved that way.  The second concern that the Planning Commission had, as Mr. Stanton has 

reflected on was the good faith of the applicant.  And the lack of concern for the Elko City Code.  

She went a little bit into the history of the application as this is a hearing.  Ms. Payne came in to 

the City of Elko Business License Department at the end of July to apply for a business license 

for this facility.  Debbie Henseler sent her to the Planning Department as she felt it was a 

Planning and Zoning concern, and she wanted, as all businesses and business licenses, come to 

the Planning and Zoning. She has to sign off saying they are zoned appropriately.  She felt it was 

a Planning and Zoning concern and she wanted them to talk to her first before they filled out the 

rest of the application for the license.  So we had discussion and at that time we were in the City 

Code and trying to define if it would be a group facility, residential group facility or if it would 

be a halfway house.  Our definition in our City Code, and either one, if it’s ten or more for a 

group facility, it requires a CUP.  If it’s a halfway house it requires a CUP.  It’s for ten or fewer 

for the group facility that does not require a CUP.  Looking at our definition in our City Code in 

3-2-2, it clearly defines that a residential facility for groups provides limited supervision.  Ms. 

Payne described that there fulltime, 24 hour supervision there.  We thought that didn’t work.  It 

also describes that it provides food and shelter.  She doesn’t provide them food so that wasn’t 

fitting into it.  I clearly evaluated it down to what is the most similar use, and that would be a 

halfway house.  At that point the halfway house requires the CUP.  She gave Ms. Payne an 

application for a CUP, gave her the deadlines of when the next Planning Commission deadline 

has to be in.  Three weeks prior to the meeting the applications must be in the Planning 

Department.  It was explained to her and out the door she went.  We also have in our CUP 

application a requirement for the site plan and the elevations of the property must be submitted.  

It was some time later, August 14th, that she received a call from one of her assistants, Gabriel, 

that asked about the plans.  At that time, all plans that we have in our possession are usually copy 

written by the Architect.  This plan for Beehive Home was done by an Architect and it was copy 

written.  We are not allowed to provide them copies of the plans without the permission from the 
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architect.  She copy and pasted a cutout of the plans title block with the name of the architect, the 

address and phone numbers and emailed it to Gabriel on August 14th so she could reach out to 

the original architect, see if he will give us permission to provide her those plans so she can use 

those in the CUP application.  Moving on from that, on September 13th, Ms. Payne came into her 

office with the CUP application that was not filled out and she wanted to submit it for the 

October meeting.  She was one day late and we have a reason for our deadlines.  We stick by our 

deadlines.  We don’t allow people to submit things late because if I allowed it for her she would 

have to allow it for the next engineer, the next architect, the next developer that came into the 

office.  We do have a deadline.  It’s clearly stated on our applications and we did not accept it.  

But at that time I told her if she wanted to fill out the application and submit it we could get it in 

the November Planning Commission meeting.  She wasn’t pleased with us so she left without 

filling out the application.  So on November 13th we received the application from Ms. Payne for 

the December Planning Commission meeting.  This was 110 days after her initial contact with 

her.  There was plenty of time there to get what she needed and to get the application in for the 

CUP.  The December 5th Planning Commission happened and she was denied.  On December 6th, 

Ms. Payne came in to talk to Shanell Owen and herself regarding how she can become legal with 

the occupants that she currently had in the home.  She said she had leases with them.  One was a 

student, one was a miner, a variety of individuals that were living there.  She wanted to know 

how she could become legal with those residents because she had leases with them and this was 

the beginning of December so they paid for the whole month of December rent.  We explained to 

her the way that our Elko Code is written in the residential code that if it is an accessory use, if 

the home’s principal use was a single family residence, then we allow an accessory use of 

renting up to two rooms out.  The key is that the home had to be a single family residence that 

was the principal use.  It wasn’t being used as a single family residence.  This was being used as 

a business.  We told her at that time that she really needed to cease all operations.  That she was 

not legal and she was operating a business without a business license.  We told her to cease 

operations.  Give time to your tenants to find new locations but you need to cease.  At that time 

we advised her that the Planning Commission also said you need to remove this off Airbnb, it is 

in the meeting minutes.  She stated it was listed on Airbnb, on Craig’s list and Elko Facebook 

Marketplace.  She did remove her listing off Airbnb but her associate, Allison, continues to have 

that listing on Airbnb to this day.  It was still on there today.  During the meeting, Ms. Payne 

stated that they do have residents who have booked with them through Airbnb.  “They are not 

operating as a Lyfe Recovery property.”  But as she has provided today in her email from drug 

court, the drug court clearly states that they had started sending residents to Ms. Payne’s property 

since October 19, 2017.  This was before she even submitted for the CUP application.  They state 

that she currently has two there in the residence that have been assigned to live there from drug 

court, and she has two additional residents coming this Friday.  As you can see in the agenda 

packet, the meeting minutes show that the Planning Commissioners were concerned with Ms. 

Payne’s complying with any of the conditions that we set on the property.  That was one of their 

true concerns on the good faith, was simply if we list a condition that she’s only allowed three 

vehicles at the property, or whatever we list in conditions, will she comply with that because 

record shows since July she hasn’t complied with any City Code?  That was one of the concerns 

of the Planning Commission.   

 

Mayor Johnson asked as far as the zoning goes, where is a place that they could land with the 

CUP.  Could it be where it’s an allowed use with three spaces or how can this…. 
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Ms. Laughlin answered a halfway house is a permitted conditional use in the residential zoning 

district.  We have another facility in town that is a similar facility, its a transitional housing and it 

is in a residential zone district.  It happens to be an old converted church so it has a large parking 

lot.  She spoke to the operator of that home and asked how many of the residents own vehicles 

that park there.  They said 100% because they are required to have jobs and they get to and from 

jobs by their vehicle.  It is allowed in the residential zoning district as a conditional use. 

 

Mayor Johnson asked what does the City look for as far as conditions? 

 

Attorney Stanton answered he still wants to know how many residents Lyfe plans to house in this 

facility.  He knows what the capaCity is in terms of the physical capaCity of it but he didn’t 

know how many residents Lyfe plans to house here.  If its ten or fewer it is a principal use.  A 

residential facility for groups of ten or fewer is listed as a principal use in this district, no CUP is 

required.  If it’s a halfway house for recovering alcohol and drug abusers, as that term is defined, 

or a residential facility for groups of eleven or more, as that term is defined, then a CUP is 

required.  We need to find out how many people are going to be there.  What kind of conditions 

can the Council place?  From his perspective, assuming the Council wants to go there, he thought 

that parking really has to be dealt with because that is the issue. The facility as he understands it 

has off-street parking for four spaces.  There is some property nearby that can probably be 

converted into a parking lot.  Maybe it’s just not going to have that many occupants.  It should be 

either to direct the applicant to go and obtain a waiver of the parking requirements through the 

process outlined in the code, or direct the applicant to take the steps necessary to comply with the 

applicable parking requirements based on the number of residents.  It can have alternative 

conditions stated.  That has to be addressed because this place just doesn’t accommodate it. 

 

Mayor Johnson asked if he thought an option for the City to consider is that the conditions could 

be that if the occupants are eleven or less that the three parking spaces will suffice if the 

occupants are more than eleven then additional conditions could be put in place. 

 

Attorney Stanton said we can’t do that here.  The dividing line is ten or less or eleven or more.  

He didn’t think we could because the code specifies the number of parking spaces per resident.  

Right now you have three and a half parking spaces and three residents.  Lyfe is planning on 

putting more people than that in there in order break even on this. 

 

Councilwoman Simons said you can only do three. 

 

Mayor Johnson asked why they are in a conditional use process anyway.  How did we get here? 

 

Ms. Laughlin answered because a halfway house requires a conditional use. 

 

Mayor Johnson said she has to tell him what conditions the City of Elko can impose. 

 

Ms. Laughlin said if you look in your agenda packet, her memo to the Planning Commission, the 

Planning Department and the Development Department and the Fire Department all had listed 

conditions if it was approved at the Planning Commission. 

 

Scott Wilkinson, Assistant City Manager, said he wanted to offer some comment. 
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Mayor Johnson told Mr. Wilkinson to hold on because that is not what he is seeing.  He wants to 

get his hands around that. 

 

Ms. Laughlin said it was her memo dated November 21st.   The City of Elko staff report.   

 

Councilman Schmidtlein said it is on page 371 of 393, that he thought she was talking about.   

 

Mayor Johnson asked if Ms. Laughlin had it with her in her hand.   

 

Ms. Laughlin answered she did and handed it to the Mayor.   

 

Mayor Johnson said it has been his experience with the conditional use permit that when times 

when types of uses don’t match that they can be allowed if certain conditions are met.  He is used 

to seeing that these are the conditions that the Council or City may impose, for an example, 

maybe not in this case, the adding of a fence or parking or slope or those kinds of things.  That is 

what he wants to know more of.  What gets this as an allowable use in zoning with a CUP?  He 

is not seeing where that fits in the code.   

 

Ms. Laughlin said she wanted to back up.  When someone applies for a business license, as an 

example, it comes to Planning and Zoning for approval.  We look at what the zoning is and if 

that business fits into that zoning as a principal permitted use or a conditional permitted use.  We 

also look at what the occupancy of that business is and what the required parking are for that 

occupancy.  Our key here and what Mr. Stanton is trying to point out, is that even if the business 

is only going to have three occupants, our code clearly states what the parking requirements are 

based on the amount of rooms is what our code reads. This would be even if they were not a 

conditional use.  This would be if they were ten or fewer and they weren’t even applying for a 

business license and it came through the Planning and Zoning.  What is the required parking for 

this property?  If this was a single-family residence, two off-street parking that cannot be in the 

front setback or the side setback. If it is a business that is a rooming/boarding house rooms for 

rent type thing, is required one per bed or one per room, whichever is greater. We also looked at 

the ITE though so that we could reduce that amount down and the ITE requires 0.45 per room.  

They would be required five parking places off-street for that property.  That property as an adult 

care facility or that property, that parking is based on the occupancy is what the parking 

requirement states.  The reason it is in front of Council as a conditional use permit is because in 

residential code in 3-2-5, it clearly states in the R zone district, which this whole area is, a 

halfway house is a conditional use.  The reason it is conditional use is so we can address things 

such as parking.   

 

Mayor Johnson said that was his point.  What options does the City have as we can address 

parking? 

 

Attorney Stanton answered said he saw maybe two and a half.  If the applicant would obtain a 

waiver of parking requirements, there may be some flexibility there depending upon the number 

of residents that are going to occupy the facility at any given time.  That is a separate process and 

not something we can resolve here tonight but he sees that as a possibility.  The other would be a 

condition being applicant would have to go and get parking.  You have to get parking so you 

satisfy the code requirements based on the number of residents and the occupancy. 
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Mr. Wilkinson said fundamentally, what we have here, if this was a new development being 

proposed in a residential district and they could address their parking, we wouldn’t have this 

conversation.  But they took a developed property, they are changing the use to a more intense 

use and the parking is non-conforming and not a legal non-conforming use.  That is what we are 

dealing with today.  We’re dealing with a developed property that really has some issues with the 

proposed intensity of the use.  If this was a new development and they could develop the 

required parking and it was proposed in this district, it is a whole different discussion.  They are 

proposing this use on a developed property in the correct zone.  A conditional use is, it provides 

the opportunity to determine that you might have some of these issues that need to be mitigated 

because it is a more intense use.  You can’t grant variances or waivers under the conditional use 

process.  It’s really unique to code and you add on the conditions to mitigate the circumstances 

with that proposed use would present or might present. That is the intent of that. They do have 

options.  No. 1, they could agree to a reduced occupancy to meet the existing parking.  They 

could try to address their occupancy of the building and ask for a waiver for some of the parking 

from the Planning Commission.  Again that is a separate process.  We can’t do it under a 

conditional use process.  They can ask for a waiver of some of the parking and apply for a 

revocable permit to do a couple of on-street parking spaces.  They have a lot of options.  Or they 

can develop the rest of their front yard into parking and get a variance for the setbacks. 

 

Mayor Johnson asked if the applicant made the decision to apply as a CUP.  The City is advising 

that they should go for a CUP? 

 

Ms. Laughlin answered she couldn’t sign off on their business license without a CUP. 

 

Mayor Johnson said he can’t see where a CUP is going to solve any of this.  A CUP doesn’t give 

the City any options.  It looked as though the applicant needed to come down a different path. 

 

Mr. Wilkinson said under some circumstances, under a CUP application, you may come to the 

conclusion that that use at that intensity will not work at that property location.  That may be the 

result of all of the deliberation. 

 

Mayor Johnson said he has asked that question and he didn’t know if Mr. Stanton…  He has 

asked that question if it is an allowable use with the condition that you only have eleven 

occupants but you are saying that may not be what the City can do. 

 

Attorney Stanton referred to the code and talked about intensity of use.  A residential facility for 

groups of ten or fewer do not require a CUP but that doesn’t mean that the facility is exempt 

from the parking requirements.  What it means is that they don’t have to get a CUP.  Once the 

intensity of use increases, or the use becomes eleven or more for this type of facility, then the 

CUP requirement kicks in.  Then the Council gets to get a little bit more creative in terms of 

dealing with ingress, egress, the effects of the intensity of use, and in this case, parking.  He isn’t 

sure what the solution is in this particular case just because of the configuration of this property.  

It seems like it’s really going to be a difficult thing to deal with without doing something that 

allows either a change in the parking requirements, which is a different process, or conditioning 

the approval on obtaining parking.  There is the possibility of obtaining parking elsewhere in 

order to come into compliance. 

 

Mayor Johnson asked if that could be a condition. 
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Attorney Stanton answered yes.   

 

Mayor Johnson said those are things we can consider.  We can say it is an allowable use with the 

condition of X amount of off-street or waive. 

 

Attorney Stanton said yes and they would have to do A, B or C in order to deal with parking.  

That would be perfectly appropriate.   

 

Attorney Thomas said he hated to interrupt but there are so many questions that everyone has put 

for him and he needs to get in here somewhere.  I won’t remember all of them.  He has made 

notes as fast as he can but there are a couple of things he can address as we go. 

 

Attorney Stanton said he does have the right to get up and… 

 

Councilman Keener agreed with what was said.  Council needs to know what the applicant’s 

intentions are in terms of the maximum number of occupants for this facility with respect to off-

site parking.  This is still going to put a huge burden on the neighborhood because if the parking 

is half a block away, he drove up there earlier today and he knows there is an empty lot a little 

ways from there more to the west, but if it’s two o’clock in the morning…  They have a curfew.  

But let’s say it’s nine pm and it’s zero degrees out with three inches of ice, you are going to park 

in front of a neighboring house.  You are not going to hike a block away to get to your housing.  

It puts a big strain on the neighborhood.   

 

Mayor Johnson said if Council permits then that would be an answer.  What is your intended use 

for occupancy? 

 

Ms. Laughlin said back to reason it was a CUP, is looking and discussing it with Ms. Payne, 

looking at her website and the services she provides, it did not fit under our definition in 3-2-2 as 

a residential facility for groups.  Residential facility for groups, in our definition, states that it’s 

limited supervision, provides food, shelter and on and on.  She looked at it as a definition with a 

similar use. 

 

Attorney Thomas said they agree with that and it doesn’t fit under, actually, halfway house.  It’s 

less than a halfway house.  You have to provide reintegrated services.  

 

Mayor Johnson said, if you would, occupants. 

 

Attorney Thomas answered as stated, there are 11 bedrooms which were preexisting.  You could 

have two per bedroom.  More than likely, it would be a maximum of twenty because the house 

manager would have one.  So it would be a maximum of twenty.  This is also similar to older 

folks.  You can’t on the one hand say old people aren’t going to drive there.  They aren’t going to 

have cars and they aren’t going to park overnight.  Well people are going to come visit them.  So 

it’s no different.  This was an existing use already.  So it would be arguably discriminatory to say 

now you can’t use if for a halfway house or a sober living residence.   

 

Mayor Johnson said he will still have his time and he won’t take any of that away.  Stay close.  

Mr. Stanton that was a question you asked Councilman Keener to ask. 
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Attorney Stanton said it sounds like there is a real parking problem.  He needs to hit a couple of 

these points.  The point was made about this earlier use as another type of facility.  He believes it 

was a beehive home for elderly.  There was a period of non-use for over a year.  Even though 

that may have complied with the zone code at the time, 1999, that would not be a legal non-

conforming use because it was abandoned.  To say that this is now discriminatory because we 

are imposing contemporary zoning requirements, he didn’t think that was accurate.  It was an 

older use that was abandoned.  Under our code, it is not a legal non-conforming use after a 

period of one year of nonuse.  In terms of the what the occupancy does, we are talking about 

twenty people.  It sounds to him as if this is going to be granted, the condition needs to require 

the applicant to somehow or another deal with the parking problem.  Either by obtaining a 

waiver, some kind of combination of a waiver and revocable license agreement for on-street 

parking, or obtaining suitable parking on an adjacent property nearby in order to otherwise 

comply with the code’s parking requirements.  He wanted to hit another point that keeps coming 

up.  That is about the fact that this proposed use doesn’t cleanly fit within the definitions of a 

group home, a residential facility for groups or a halfway house.  In terms of the halfway house, 

its not providing re-integrative services.  In terms of the group home, it’s not providing food.  

The argument is being made that it’s not any of these things.  He didn’t think that is the correct 

way to interpret a zone code, and there is a lot of this effect that zoning codes need to be 

reasonably and fairly construed and they should be considered in light of the purpose and intent 

of the zone code.  In this particular case, what we have is a purpose and intent, is having a CUP 

requirement when there is a greater intensity of use.  This type of use fits very close to a 

combination of a group home or a halfway house, closer to a halfway house.  The purpose of the 

code in requiring a CUP is to deal with these types of issues and that is stated in the code.  The 

CUP is designed to deal things related to intensity of use: parking, egress, ingress and that kind 

of thing.  Keeping that in mind, he still thought with twenty people, we are still consistent with 

the code in requiring a CUP for it. He thought the parking can be dealt with and there is a 

mechanism for doing it.  He thought it could be done through conditions.  It could be done 

through alternate conditions.  Require the applicant to go get a waiver and that waiver may very 

well involve getting some sort of on-street parking, revocable license agreement worked out or 

alternatively obtaining suitable parking in order to meet the code requirements. 

 

Councilman Keener said the parking can be dealt with administratively but it will be a huge 

burden for all the people in the neighborhood going forward. 

 

Attorney Stanton said it would be a separate process though.  The Planning Commission may 

very well say no, we don’t want to grant a waiver for that very reason. 

 

Mayor Johnson said it sounds more along the lines that it’s a use of property that isn’t allowed by 

code because of some of the other activities that have happened as far as the advertising for room 

and that type of thing. That’s where some of the concern has come.  To him a conditional use 

permit is that you have a property under certain conditions can be approved, and there sounds 

like there are some options that the City could take that says if you want to operate this business 

then something is going to have to be done with the parking, whatever it is.  

 

Attorney Stanton said let’s make a distinction though.  The proposed use is permitted by code.    

You are talking about their use as an Airbnb which as he understands it, that’s not permitted. 
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Mayor Johnson said that is part of the issue that came up at the Planning Commission.  The 

Planning Commission fit what was presented and what was presented to staff was that the use of 

the property was more along the lines of a bed and breakfast or a motel.  That’s part of the issue 

of why we are here tonight. 

 

Attorney Stanton said that is what they are doing there now. 

 

Mayor Johnson said why we’re in the middle of a CUP to address a zoning issue, that to him 

doesn’t fit.  Right now he is at a point where it says we aren’t going to take any action because a 

CUP doesn’t address this situation and that the City needs to address it as far as a zoning 

compliance situation.  How we got to a CUP to try to solve this where he is trying to land on. 

 

Ms. Laughlin said part of their conditions that she had in her staff memo, one of those conditions 

was listed that all Airbnb and all transient lodging needed to end and needed to cease.  It needed 

to be a halfway house as it would be conditionally permitted to be a halfway house.  It is a use 

that is permitted in the residential zoning district.  One of the conditions was to operate it as that 

specific use. 

 

Mayor Johnson said that is what he is not finding.  He doesn’t see where the Planning 

Commission...  Here are the conditions. 

 

Ms. Laughlin said it was because the Planning Commission denied it.  In the memo she provided 

Council, it is in the packet, those were her recommended conditions.  The Planning Commission, 

had they approved it, they would have listed conditions on the conditional use permit.  Which 

could be possibly the ones listed in her staff memo recommendation, or it could be additional 

ones.  There are many times the Planning Commission adds their own conditions to conditional 

use permits. 

 

Mayor Johnson asked what conditions can the City impose to get this to approved use.  We need 

to know what that list is. 

 

Attorney Stanton said he could give them a couple but he is restating it.  He could say, A) 

applicant shall either obtain a waiver of parking requirements, or, B) obtain, for twenty people he 

didn’t think the current lot could be reconfigured/modified in order to accommodate that. 

 

Ms. Laughlin said with a variance it could.  Currently the way our City code reads is that off-

street parking cannot, in a residential zone district, cannot be in the front setback.  This parking is 

partially in the front setback and partially in our right-of-way.  With a variance they can expand 

that parking to allow the off-street parking and make a sea of concrete in the front yard. 

 

Attorney Stanton said or, C) obtain adjacent or nearby property in order to satisfy the code’s 

parking requirements. 

 

Ms. Laughlin said the vacant lot behind them. 

 

Mr. Wilkinson said another option too, he believes the City Council can actually look at, as part 

of the conditional use permit, restricting the number of occupants and/or addressing the required 

code parking requirement for that number of occupants.  You can throw that into the mix.  You 
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can say we don’t believe twenty occupants would be appropriate but some other number might 

be appropriate.  And that the applicant address the parking requirements through the mechanisms 

available in code.  Let them explore the options rather than us telling them how they should go 

about that.  They can explore the code.  They can get with their attorney and go through the code 

and explore those options and pursue those options. 

 

Attorney Stanton agreed with Mr. Wilkinson on that.  He thought that would be a good 

alternative as well. 

 

Ms. Laughlin said other conditions that they had listed in the memo was that the CUP issued for 

this specific use of a halfway house and not a residential boarding house, the property advertising 

for rooms for rent be removed from websites such as the Airbnb and others, the CUP effective 

date to be the date City of Elko business license is issued.  She still needs to go through a 

business license application and have the proper inspections done by Fire and Building.  

Compliance with all City, state and federal laws required.  That the CUP is granted to the 

property owner.  That it be recorded.  That our standard language about the permit shall be 

personal to the property owner and applicable only to this specific use, on and on.  That the 

property owner recorded and it shall automatically lapse and be of no effect one year from the 

issuance unless the permit holder is actively engaged in developing this specific property or the 

use of the permit.   

 

Mr. Wilkinson said it would be best for all those conditions that they reference your memo by 

date, the conditions listed in that memo, other conditions that they might determine that would be 

appropriate, a maximum occupancy level if you determine that’s appropriate, and that the 

applicant determine how they will address the required parking for whatever occupancy level 

you may determine as appropriate at that location.  This just may be a location that doesn’t work 

for twenty-two people going forward unless they purchase additional property and merge the lots 

and build a parking lot in accordance to the code, which would require quite an expense.  That is 

the options that we have. 

 

Mayor Johnson called for comments from City Council.  He assumed they were getting close 

to… 

 

Attorney Stanton said we have to give Attorney Thomas an opportunity to get up and speak. 

 

Attorney Thomas said he disagrees with his esteemed colleague that they fit under a halfway 

house but if he insists that they fit under a halfway house then according to the NRS, and this is 

new, NRS 278.021 building codes and zoning codes don’t apply.  Parking would not apply.  

There would be no variance.  There would be no need for a CUP.  There wouldn’t be.  NRS is 

clear.  It’s plain language.  He wanted to address the timeline because it is important because this 

keeps being brought up about bnb.  In any type of civil case, you have a duty to mitigate your 

damages.  The way the Elko code is, you have to lease a property (they leased the property for 

$5,000 a month) for a business license. That is counterintuitive if it’s anything he’s ever known.  

You get the business license, then you find the place, then you get the approval for it, but you get 

a business license first.  That’s not how it works here.  You are on the hook for $5,000 a month 

for a property, that if you look at the timeline, okay, we don’t know where to put you.  We don’t 

know if you are a residential facility.  We don’t know if you are a halfway house.  We don’t 

know where you’re at.  We are going to have you jump through these hoops, which is a whole 
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other issue, jump through these hoops as far as getting the site plan and the other things, he had 

to get the permission from the architect, which strings these things along.  This takes months.  

She missed it by one day but that’s because she is putting everything together.  Of course there 

was another lapse in time but during that lapse in time now you have a duty to mitigate your 

damages.  Damages would occur for what they believe are violations of FHA and ADA, and they 

are very clear.  Especially going through this, putting handicapped people through this, he likes 

to call it, it’s an intensity of use and not a type of use.  That’s a fine line and it’s almost 

impossible because it was already used.  It already had eleven rooms.  You can’t say that even if 

time goes by, those eleven rooms that has to be used.  Even if it was eleven individuals, those are 

eleven cars.  The odds of people coming out of recovery having cars are slim anyway.  About the 

same as old folks.  You’re not going to get that many.  You’re not.  And the conditions, he liked 

the idea of the conditions of doing the frontage and making that more parking or other options.  

One of the main things you have to keep in mind, you have to make reasonable accomodations.  

There is endless case law that cover all zoning and City ordinances and codes that under FHA 

and ADA you have to make reasonable accommodations.  And you can’t put a person with a 

disability through the rigors that you don’t normally put anybody else through, or that you even 

put Lyfe through.  Case law is very clear on that.  He can provide all the case law you would 

like.  He had Oxford House here.  He had Newport Beach here.  There are so many.  He is 

talking Ninth Circuit, our circuit.  Very plaintiff friendly when it comes to people with 

disabilities.  He would like to see something worked out.  He was glad it was asked what can be 

done.  At the end of the day, what they want to do, is provide a sober living area that does not 

hamper people with parking.  You have to have a legitimate government interest, and there is 

case law that says parking is not a legitimate government interest.  Absolutely not.  You cannot 

use zoning parking.  It does not rise to overcoming a disability claim.  It doesn’t rise to that level.  

Parking alone will not do it.  It’s another thing in the Federal Code and the CFR’s is they 

encourage, especially on disability claims, settlements, working together.  It is highly encouraged 

which is part of mitigating damages.  The only things was doing with Airbnb is mitigating her 

damages.  Like was said in Planning Commission, that’s not what we want to do.  That’s not 

what we are here for.  We want sober living but we want to get a license and do this right.  There 

is $5,000 a month and we will get some people in there until we can get everything the way that 

Elko City wants it.  You mentioned that other cities have similar codes.  Actually Reno just 

changed theirs and he had it.  They just changed theirs and they literally made it so that instead 

of getting a CUP, they call it Special Use Permit.  Instead of that, it’s a letter describing what it is 

sent to the commissioner.  He either agrees with it or doesn’t agree with it and then it’s done.  

Reasonable accommodations is the key.  If you do not make reasonable accommodations, it is an 

FHA and ADA violation and subject to serious damages.  We don’t want that.  They are not 

looking to do that.  They want to figure out a solution.  They want to work within the solution 

and not create more of a problem.  If it’s only parking, and that is not what he is hearing, people 

are worried about property values, drug abusers and alcoholics in the neighborhood.  Even public 

comments on that is discriminatory and there is case law on that also.  We are already there and 

it was there at the plan.  At this point in time, they are not looking to file an injunction in federal 

court, although he could.  He is licensed in federal court also.  That’s not even close to what they 

want to do.  They want to find a solution.  He liked the solution, absolutely, limit the number of 

parking.  There is three and a half now.  Three and a half cars.  He didn’t know how we could do 

a half a car.  Change the frontage.  Concrete the frontage and then you can have five or six.  It 

limits and agree that we won’t have people in there that have more than six cars.  Basically if you 

got six people in there and they got cars, anybody that comes in it like nope, unless you secure 

some other parking.   
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Councilman Keener said he didn’t think that would work. 

 

Attorney Thomas said he didn’t know.  There is a lot of property there.  He didn’t know about 

buying other property but sober living homes generally don’t have people… They are more on 

public transportation.  He doesn’t know the public transportation or availability of it here but 

there is also Uber and Lift.   

 

The group disagreed with Attorney Thomas and told him Elko does not have either of those at 

this time. 

 

Attorney Thomas asked you don’t have Uber or Lift? 

 

Attorney Stanton said there is an opportunity for him. 

 

Attorney Thomas said no.  There is such a great need here.  He thought, and he put in his letter, 

he wished that somebody would have responded to him so we could have had more concrete 

resolutions, where to go and how to do it, and where we are going to go from here.  There are a 

couple of other things.  He has a lot of notes.  There is a lot of stuff.  On the waiver they were 

asking for, it has a fire suppression system so that is no longer even an issue.  He looked over his 

notes and said he didn’t think he had anything else and asked if anyone had any questions that he 

can address. 

 

Councilwoman Simons said she had quite a few.  She is a black/white person so when you get 

into the mud she…  If we said you could fit six spaces across there and you could only rent it out 

to six people, is that feasible?  It sounds like that wouldn’t be feasible. 

 

Attorney Thomas said not six people but only six people that live there can have cars. 

 

Councilwoman Simons asked and then what. They get a car and you kick them out? 

 

Attorney Thomas said that could be one of the rules.  That can be worked out.  The thing is under 

FHA and ADA, you can’t treat people, even if there is twenty… 

 

Councilwoman Simons said nobody here is treating anybody any differently but we have to 

conform to our rules.  That is what she is trying to get.  Nobody here is saying that. 

 

Attorney Thomas said under the supremacy clause FHA and ADA they surpass your rules.  We 

are trying to work within your rules is what he is saying.  They are trying to work within the 

rules. 

 

Attorney Stanton interjected he thought they were trying to basically give you what you want.  

We should tone the rhetoric down a little bit and let’s talk about how we can fashion these 

conditions in such a way that have some alternatives for you to take back to your client 

 

Attorney Thomas said absolutely.  And he apologized.  The lawyer in him… 

 

Councilwoman Simons said good, she hates lawyers and we all know that. 
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Attorney Thomas said he doesn’t like them either. 

 

Councilwoman Simons said she was just kidding.  Her husband is a judge. 

 

Attorney Thomas said he is not going down there.  He may have to appear before him.  Does he 

do criminal?  Just kidding. 

 

Councilwoman Simons said it does irk her a little bit that we didn’t have a business license and 

we were conducting a business but she knows there is a huge need.  She loves drug court and she 

wished that we could get some people going.  So let’s say, hey, we are going to start fresh, we 

are going to do everything right, we are going to be zoned like we need to, we are going to get 

our licenses like we need to, we are going to follow the rules, we are going to comply with Ms. 

Laughlin and everybody here.  We need to talk about what you are willing to do.  Having 

twenty-two people and three parking spaces, it’s not going to fly.  Telling her that federal law 

says that you can have a house full of twenty-two people and the City can’t require them to have 

adequate parking, that’s nuts to her.  She isn’t saying twenty-two spaces.  She’s not saying that.  

She’s saying we can maybe meet somewhere in the middle but let’s be realistic here.  Let’s say 

that we plan on having X people, which puts us under our zone in this area, which requires this 

many parking spaces, well, can we go down a little.  What are we willing to do?  Are we willing 

to pave the front?  Are we willing to buy the back parking lot?  Are we willing to limit the 

number of people?  That is where we need to start because this can go on all night and she feels 

like we are muddying the waters.  So we need to find out what our options are here.  She asked 

Attorney Stanton what our options are because if we are going to get this going then we have to 

all be willing to work together. 

 

Attorney Stanton said he didn’t’ think the Council has the ability to waive requirements tonight.  

The CUP process is not designed for that.  It is designed to impose conditions but not to waive 

requirements.  It sounds like there may be a way of doing that.  This is not an abnormal process 

that we are talking about.  This is what would we require for this type of facility, whether it were 

occupied by disabled people or not, because of the intensity of use.  It sounds like; A) There 

could be a waiver of parking of parking requirements through the Planning Commission, there is 

a code section that allows for that.  B) the applicant could apply for a variance which Mr. 

Wilkinson brought that up.  Maybe we can reconfigure the property in such a way to 

accommodate larger number of cars.  That could be…   

 

Attorney Thomas asked where they could get the variance.  Would that be Planning Commission 

also or would that be… 

 

Attorney Stanton answered yes and then that can be somehow or other keyed to… 

 

Attorney Thomas said or that would be here. 

 

Attorney Stanton said ultimately it could come back up here but that would be through planning.  

In that process that could be keyed to the number of cars the residents are allowed to have and 

capping it at some point.  Another option we talked about is obtaining another parcel of property 

which sounds like the least workable option but let’s leave it on the table.  The first part about 

obtaining a waiver could be in conjunction with obtaining some sort of license for on-street 
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parking.  To him that sounds like it’s a problem but let’s leave that on the table as an option as 

well so that we have different options.  A waiver and a variance are two different things.  A 

variance means we are talking about changing setback requirements and the location of parking 

spots and things like that, in order to accommodate the characteristics of this lot.  A waiver of a 

parking requirement just means we are not going to require this many parking spaces for this 

particular use.  That’s different. 

 

Attorney Thomas asked if there could be a combination of both. 

 

Attorney Stanton answered possibly. 

 

Attorney Thomas said thank you. 

 

Attorney Stanton said there is no reason why these things can’t be combined.  He is wondering 

whether they ought to table this until his client has gone those processes and come back. 

 

Councilwoman Simons said that would be her suggestion on this.  Can they take no action and 

get together and work together and see if we can’t hash something out.  If not, then come back to 

us and try to get this to overturn this. 

 

Attorney Thomas said he thought that was a great idea. 

 

Councilwoman Simons said we would still have this avenue.  If something happened and we 

couldn’t work things out they could still come through this process and still have this avenue. 

 

Attorney Stanton said he did not know how Ms. Laughlin felt about this and he didn’t want to do 

anything that’s not going to work for her, but to him it seemed like if there are other ways of 

dealing with some of these underlying issues that could be addressed in a CUP, maybe these 

things ought to be worked out and then placed in the CUP as a condition.  The reason for that is 

because a CUP is, it runs with the land.  There is permanency.   

 

Attorney Thomas said it has to be recorded, correct. 

 

Attorney Stanton said when you lay out a bunch of alternatives in something that becomes an 

interest in the property, in a sense; it gets to be a little bit more confusing how you are going to 

comply with it.  If you have actually resolved these issues and then you come back and then the 

CUP can be very concisely stated and then everybody knows what has to be done in terms of 

parking from that point forward.  It runs with the land and that’s why he was saying maybe we 

ought to think about doing it that way.  He asked Ms. Laughlin what she thought. 

 

Ms. Laughlin said she completely agreed with him.  She still has a concern that she is operating 

without a business license at this point.  She has two people there that are issued there from drug 

court and she has two additional coming on Friday.  She is running ads in…    

 

Councilwoman Simons said she suspected that if they truly want to start new and fresh and do 

things right that they would take care of that immediately. 

 

Attorney Thomas said immediately.  The only… 
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Attorney Stanton asked if he could agree to that on the record that his client will cease operating 

this facility in violation of the City Code.  He thought that would help. 

 

Attorney Thomas said yes, except that tenants have rights when they have a lease.  The last lease 

is up the first of February, the beginning of February. 

 

Stacey Payne, Lyfe Recovery, said they all run generally month to month.   

 

Attorney Thomas said his concern is if you have a lease, a written lease, then as soon as that 

expires then not take anymore.  We will lose money anyway because you just can’t put them out. 

 

Councilwoman Simons asked if he understood how this sounds, and it does sound heartless, but 

that is not our problem.  You did this illegally and we want to start things new and do it right. 

 

Attorney Thomas said they want to start things new and do it right too.  Our position is that 

things were done that violated federal law and …  We want to start new but that’s not your 

problem, he agreed, but putting them out, you just don’t throw people out on the streets. 

 

Attorney Stanton asked what about an agreement that they will not have any new tenants. 

 

Attorney Thomas said yes. 

 

Councilwoman Simons said you would have to ask these people. 

 

Attorney Stanton said no new tenants. 

 

Ms. Laughlin said drug court said two are coming on Friday. 

 

Ms. Payne said they can tell drug court what happens here tonight.  She just wanted to say 

something.  All she has done for the past 18 years is work with people that have substance abuse 

and alcohol issues.  She came here because she did all due diligence, she thought, on what this 

county actually needed.  The City actually needed that.  There isn’t anything for anybody here.  

The women come out of treatment and go back to your streets.  She leased a property, furnished 

a property, and spent over $100,000 so far in your City to house people that want to live drug 

free.  Simply want to live drug free.  She came here in July to turn on the water and to get a 

business license.  Just like she goes to every other City that they operate in.  This is her 40th 

home.  She did try.  Ms. Laughlin read how long it took but they scrambled to find those plans.  

It was only by a fluke that she was able to get the plans.  The architect didn’t respond.  She 

called the previous owner and he dug them out of a garage.   

 

Attorney Thomas said they were past that. 

 

Ms. Payne said she had to say this in her defense.  She isn’t trying to violate the rules.  She isn’t 

trying to be antagonistic.  But she has a property there.  She has an investor and she has a lease.  

She has people that live there that came to her.  She can stop taking anymore.  That’s fine.  She 

can pack up and leave but she didn’t think that’s what the City needs.  That’s not what her 

passion is.  If we go back to starting over do we start over?  Do they get the same fair treatment 
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from the Planning Commission again when they have denied her already?  She sits there feeling 

somewhat already defeated because she can put 1.5 for parking spaces.  She will go pour 

concrete tomorrow.  That’s how willing she is.  She is willing to go tonight and dig up that grass 

and put concrete down.  That is how dedicated she is.  But she doesn’t feel that going back to 

square one and going to get a variance from the Commission that was very clear that it said that 

she is just about breaking rules when she isn’t about breaking any rules.  She is here tonight.  She 

drove 4.5 hours today and she is driving 4.5 hours back and if she is needed here tomorrow she 

will be back tomorrow.  She has been to every single meeting.  She has walked in and talked to 

them.  We have gone through every code to try to find a way to make this work and here we are 

still.  Everyone is confused except for that ex-alcoholic that is sitting in a very warm beautiful 

home that she furnished for them.  That’s her passion.  She brought her attorney in to fight for 

her.  She doesn’t need to do this.  She doesn’t need to have him fight.  She will be done with 

Elko.  We have houses in Carson City and Fallon and Reno that we don’t go through this with, 

but we believe in this fight.  She believes in it enough but if you tell her that she can’t operate, 

she can’t have revenue, and she gets evicted.  The property was not vacant when she moved in.  

When she toured the property in May there were seven very elderly people sleeping in the living 

room.  It wasn't vacant.  The property across the street was vacant and has been.  Where does she 

go as somebody that’s dedicated to do this.  She will do whatever they want her to do.  She can’t 

go backwards.  

 

Mayor Johnson said those are great comments.  What she has to do is when Council makes a 

motion then that is when you know what direction to head.  All of this input is very important.  

We are here to listen as information gathering and we still haven’t make a decision.  It’s the 

majority of us here.  We will just have to see where we land tonight and go from there.   He 

asked Attorney Stanton if they were through the process as far as public comment and appellant. 

 

Attorney Stanton answered yes.  Now it is a matter of considering the evidence and any 

recommendations and findings of the Planning Commission and you may affirm, modify or 

reverse the decision of the Planning Commission.  You have the inherent power to table it as 

well. 

 

Gene Robison, 1691 Winchester Drive, disagreed with the lawyer.  She has lived there since 

2009 and Beehive was there when she moved there.  Both facilities housed seniors.  She never at 

any time saw more than seven vehicles in front or in the parking area there the whole time she 

has lived there. 

 

Aaron Martinez, 445 5th Street, said there were a few things he wanted to add on this item and 

that is why he showed up tonight.  Some things that bothered the Planning Commission 

ultimately is, the Planning Commission and the City of Elko is not here to provide development 

review.  That is number one.  We are not here to tell people how to develop their property and 

when to do so.  The number one thing to him to look at is there should have been a greater deal 

of investigation before purchasing this parcel, to think you can come and occupy it in such a 

way.  He thinks that is number one.  Number two, the Planning Commission had never received 

any documentation that actually illustrated these folks even following their FHA and ADA 

guidelines.  You have to prove that these people are not current drug abusers or alcohol abusers.  

None of that was ever applied to us.  We got a list of twenty rules.  None of them was random 

drug testing, required drug testing or any individual that would be a part of that parcel that can 

actually inflict those rules.  In his opinion, we have a business model that is very hands off.  
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They leased the property.  They may have someone that oversees the property but is not living on 

the property, and that is how it was presented to Planning Commission.  So we have a business 

model that is very hands off but yet a requirement from FHA and ADA that requires these 

individuals to not be on these drugs, yet we have no one here to administer them.  Does the City 

have to administer that?  He didn’t think so.  Those are the concerns that he has.  We still haven’t 

closed those doors on if they are even able to fall under those guidelines and who is 

administering that to ensure that they fall under those guidelines.  Thank you.    

 

Mayor Johnson asked City Council what they would like to do. 

 

Councilwoman Simons said she didn’t mind giving them a chance and see if they want to try to 

work it out. 

 

Mayor Johnson said with the descriptions that we have been giving, as far as the use goes, then 

the recourse that he sees, and that is why he kept digging as far as what conditions can be 

imposed, as that is really the direction the City can head.  There are two things that he can see 

going into this but having the information as far as what options we have to impose conditions 

opens up the second one.  The first one would be that it’s started with however it started, came 

through and the goals of.  He thought it was pretty clear that the goals for the use of the house is 

to have a place for a use that would be beneficial to Elko.  He thinks that is definitely clear and 

how we got here is probably something that is behind us.  Keeping within the code is probably 

another thing that needs to be but he thinks it is something that can be pretty easily…  It looks to 

him as though they can go ahead and grant the use under certain conditions, and he thinks for the 

property owner, if we can get there, is the very best because time is of the essence.  Then she can 

decide how to move forward with some good solid type decision from the City.  He would think 

that if it’s Council’s approval, he would like to see if they could consider drafting tonight, or 

coming up with a motion tonight as far as it’s a use with the conditions of, and whether it goes as 

that only if it’s a use that is allowed that there are only three parking spaces.  That’s all that we 

can do tonight.  As they move forward they can come back to the City and ask for a variance and 

maybe there are some other recourses as far if they if they were able to acquire other property to 

get parking.  If the City has the option.  He thinks maybe it’s there under the conditions, since 

there are eleven rooms, there’s only eleven occupants. 

 

Attorney Stanton corrected the Mayor saying twenty-two potentially. 

 

Mayor Johnson said there are only eleven room.  If the City has grounds for that.  Maybe even so 

that it’s enough of a direction for them that they know that this is the way that we are going to 

head with these conditions.  If we can make a run at that and make a motion along those lines 

then he would like to see that.  He is open other options and more discussion by City Council.  Is 

there appetite to consider conditions? 

 

Councilman Keener asked if what he is suggesting then is to reverse the Planning Commission’s 

decision and then impose some conditions.  Just so we are on the same page. 

 

Mayor Johnson answered yes. 

 

Councilman Keener said he is looking at Ms. Laughlin’s recommendations on page 376.  He 

asked Mr. Wilkinson if he had any ideas in terms of trying to make things work. 
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Mr. Wilkinson said he believed it was said to reference the staff memo, the conditions outlined in 

the staff memo. 

 

Mayor Johnson asked if that was under recommendations.  City of Elko Development 

Department recommends conditional approval of this item based on the following conditions… 

 

Mr. Wilkinson said yes, there is a Planning memo from the Planner.  There are two memos in 

there.  One is from Ms. Laughlin which includes all of the conditions from all the departments.  

His thought would be that we limit the occupancy to eleven persons, one per bedroom, and that 

the applicant work with City staff to address the parking requirements required for that level of 

occupancy through the various mechanisms in City Code.  That would be what he would think.  

It might be inappropriate use at this location and then they can look for waivers, they can look 

for increasing the parking count in the front yard.  They can look at variances in order to 

accomplish that or they can look for something more.  He thought allowing twenty-two people to 

at this location can present some problems.  He didn’t know how Attorney Stanton felt about a 

limitation on the number of occupants in the building as a condition for a conditional use permit 

but he thought under a conditional use permit you can do that. 

 

Attorney Stanton said he agreed with that.  He thinks that the number of occupants can be limited 

in terms of a condition that is key to working with staff.  Keep in mind that this is something that 

runs with the land.  His concern about that part of that would be what exactly is going have to be 

done and by when and what are the consequences of that going to be?  It seems like a very 

difficult thing to put into a CUP. 

 

Mayor Johnson asked as far as the number of occupants? 

 

Attorney Stanton answered no, that part is okay.  That part he can see. 

 

Mr. Wilkinson said maybe they obtain the necessary waivers, variances or approvals… 

 

Attorney Stanton added to comply with the City Codes requirements relative to parking. 

 

Mr. Wilkinson said correct.  And they would have to accomplish that maybe in a certain period 

of time allowing for the hearings with the Planning Commission.  To him that timeframe might 

be 90 days.  He is not sure where we are at in the cycle but he is thinking 90 days for them to fill 

out applications, meet our deadlines and have those matters heard by the Planning Commission.  

Then those conditions… 

 

Attorney Stanton said a variance might require a survey. 

 

Mr. Wilkinson said we need to allow for a period of time and those approvals, whatever they 

might be, can be incorporated into the conditions for the CUP.  The waiver can be referenced.  If 

we grant a waiver and you actually have it referenced in the CUP, then that is recorded and runs 

with the land, then you have determined that level of parking for that occupancy of that building 

going forward in perpetuity. 

 

Attorney Stanton said the waiver would be, assuming it were granted, would be recorded. 
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Mr. Wilkinson said it would be referenced as a condition in the CUP.  Waiver XXX is approved 

by the Planning Commission on a certain date, allowing for a reduction in parking of X number 

of spaces based on an occupancy of eleven and/or whatever.  If they develop the front yard area 

under a waiver for additional parking spaces you might have a waiver for a number of spaces 

with a requirement that they add four more.  You can probably put diagonal parking in there and 

get one or two more.  He didn’t know.  You can do those types of things.  Their opportunity 

would be to explore: 1) how many parking spaces are they going to need based on whatever 

occupancy is appropriate, and 2) how do they want to address that.  In his opinion there would be 

a waiver request and in addition to that, some additional parking developed.  That starts meeting 

in the middle trying to be reasonable allowing for that type of use at this location. 

 

Attorney Stanton asked how about something like this:  Obtain and record a waiver and/or 

variance, in order to bring the facility into compliance with the City Code within 180 days. 

 

Mr. Wilkinson said that is plenty of time.  He does believe that they should discuss the level of 

occupancy for the building.  He believes, personally, that twenty-two can really create some 

problems in the neighborhood.  It has that potential.  He believes, since we have a facility that 

has eleven bedrooms, for lack of a better classification of the rooms, that eleven occupants would 

be appropriate at that location.  That is somewhat consistent with what is allowed for under code.  

Opportunity under code and prior uses of the property. 

 

Councilman Keener asked if there would be no requirement for a sign out front, would there. 

 

Mr. Wilkinson answered he didn’t think we would need…  Residential doesn’t allow. 

 

Ms. Laughlin said signs are not allowed in residential zoning district. 

 

Mayor Johnson asked if we had a motion. 

 

** A motion was made by Councilman Keener, seconded by Councilman Schmidtlein, 

in respect to Conditional Use Permit Number 6-17, to reject the Planning Commission’s 

recommendation of denial and to approve this CUP on a conditional basis.  This is based on 

the City of Elko Planning Department recommendations from the staff report, City 

Planner’s report dated November 21, 2017, and the conditions on there stand as published.  

Also that there will be an eleven occupant limit to this facility and that there will be no new 

leases that are assigned going forward with non-core client base; no more Airbnb; and with 

respect to parking, what Attorney Stanton said, obtain and record a waiver and/or 

variance in order to bring the facility into compliance with the City Codes parking 

requirements within 180 days. 

 

After the motion and before the vote, Councilman Keener added that he would like to require the 

operator of this to conduct a neighborhood meeting with once City staff person present.  He 

thought the neighbors might have some false assumptions or unfounded concerns that might be 

able to be cleared up in this meeting. 
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Attorney Stanton said he was wondering if all of these things are conditions that are going to be 

placed in a CUP that runs with the land.  A neighborhood meeting?  If she doesn’t hold a 

neighborhood meeting, what happens to the CUP? 

 

Councilman Keener answered that he is the lawyer.  Attorney Stanton can tell him. 

 

Attorney Stanton said he is trying to think about the practicality of this.  As he sees conditions…  

The thing about a CUP is that is an extension of the zone code.  When you are talking about the 

zone code you are talking about land use.  He can see limiting the number of occupants to 

eleven, that’s a land use.  He can see obtaining and recording a waiver and/or variance in order to 

bring the facility into compliance with parking; that’s a land use.  Ordering the applicant to stop 

violating other provisions of the City code, specifically the business license requirements, that 

seems like a straying away from land use to him.  When you get into having a neighborhood 

meeting, is not land use.  

 

Councilman Keener asked if he can modify that to highly suggest that the applicant conduct a 

neighborhood meeting.  He thinks that would be really constructive for everyone that we heard 

from in this community.  This is not the end of this.  There will be several steps and this will be 

brought before Council at least one more time.  You will have the opportunity to participate. 

 

Attorney Stanton said he thought that was a great idea.  We ought to segregate the conditions that 

are placed in the CUP from other recommendations.  He thought that we had a commitment on 

the record from the applicant to not bring in any new tenants until we have completed this 

process and the property can be used for the type of facility that is stated in the application.  We 

have that on the record.  He thought the CUP itself should be very consise and it should say 

limiting the occupancy to eleven residents.  We can do that.  And then his statement about the 

waiver and/or variance to deal with parking within 180 days.  Those are two enforceable 

conditions that we can place in a CUP.  The other things that were discussed, he felt more 

comfortable not having them as part of the CUP. 

 

Councilman Keener confirmed, the eleven person limit and then the parking as Attorney Stanton 

had indicated and strike everything else except for what is in the Planner’s report he referenced.  

He accepted that change and asked Councilman Schmidtlein if his second still stood. 

 

Councilman Schmidtlein answered yes. 

 

Mayor Johnson said moved and seconded.  Any further discussion?   

 

The motion passed unanimously.  (4-0 Councilman Rice was absent.)   

 

BREAK  

 

D. Review and consideration of the Business Impact Statement for Zoning 

Application Fee increases, and matters related thereto. FOR POSSIBLE 

ACTION 
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Pursuant to NRS 237.090, a Business Impact Statement must be prepared and 

considered by the City Council prior to the adoption of a resolution increasing 

Zoning Application Fees.  SO 

 

Shanell Owen, City Clerk, explained in the agenda packet is the completed business impact 

statement signed by the City Manager as required by the NRS.  The resolution will be at the next 

Council meeting for adoption. 

 

Mayor Johnson asked for public comment without a response. 

 

** A motion was made by Councilman Schmidtlein, seconded by Councilwoman 

Simons, to approve the business impact statement.   
 

The motion passed unanimously.  (4-0 Councilman Rice was absent.) 

   

V. NEW BUSINESS (Cont.) 
 

E. Review, consideration, and possible initiation for the adoption of the ‘2018 

International Existing Building Code’ and possible amendments to related 

existing City Code sections and/or the model IEBC, and matters related thereto. 

FOR POSSIBLE ACTION 

 

The Council took action at its meeting on April, 11 2017 directing Staff to adopt 

the 2018 Building Code. Currently the City has adopted the 2009 Building code. 

During the 2015 code change cycle the international code Council membership 

voted to delete Chapter 34, Existing Structures, from the 2015 IBC code and 

reference the International Existing Building Code (IEBC). As a result, the City 

will be required to adopt the International Existing Building Code as a separate 

model code. The 2015 IEBC contains more extensive provisions than Chapter 34 

of the 2009 IBC, such as seismic and energy requirements. Staff will evaluate the 

appropriateness of the level of adoption and make a recommendation to the 

Council. JF 

 

Jeff Ford, Building Official, said after talking to our outside plan review guys, Salt Lake has 

adopted this.  As plan review guys, engineers, designers and building owners, they love this.  We 

have this adopted this as existing structures.  It outgrew the IBC and now it is its own standalone 

code.  This gives us some wiggle room to get through these old buildings.  It would be 

advantageous to adopt this. 

 

** A motion was made by Councilman Schmidtlein, seconded by Councilman Keener, 

to direct staff to initiate the adoption of the 2018 International Existing Building Code and 

possible amendments to related existing City Code Sections and/or the model IEBC.  

 

The motion passed unanimously.  (4-0 Councilman Rice was absent.)   
 

F. Review, consideration, and possible initiation for the adoption of the ‘2018 

International Property Maintenance Code’ and possible amendments to related 
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existing City Code sections and/or the model IPMC, and matters related thereto. 

FOR POSSIBLE ACTION 

 

The Council took action at its meeting on April 11th, 2017 directing Staff to adopt 

the 2018 Building Code. Currently the City has adopted the 2009 Building code. 

The 2018 Building Code contains a section entitled “International Property 

Maintenance Code”. Enforcement of this code will require additional Staff and 

training. As a result, Staff is not recommending adoption of this model code. In 

addition, the adoption process would require a business impact statement. JF 

 

Mr. Ford said this code is referenced in both the one we just talked about, the International 

Residential Code and in the IBC.  He does not recommend adopting this because it would require 

more staff to enforce it. 

 

Scott Wilkinson, Assistant City Manager, added that a lot of the provisions are subjective.  We 

are not in a position to adopt this model code. 

 

** A motion was made by Councilman Keener, seconded by Councilman Schmidtlein, 

to forward with the adoption process of the 2018 Building Code, striking out the portion 

entitled “International Property Maintenance Code.”   

 

The motion passed unanimously.  (4-0 Councilman Rice was absent.) 

 

VI. PETITIONS, APPEALS, AND COMMUNICATIONS 

 

B. Ratification of the Police Chief issuing a 30-day temporary Retail Liquor License 

and Caterer’s Liquor License and issuing a regular Retail Liquor License and 

Caterer’s Liquor License to Mai Burrows, Jaden Enterprises, LLC dba Cowboys, 

located at 442 Idaho Street, Elko, NV 89801, and matters related thereto. FOR 

POSSIBLE ACTION 

 

Chief Reed explained this one is not routine and requires a little bit of explanation.  Cowboys has 

changed hands.  The applicant for a regular liquor license and caterer liquor license is Mai 

Burrows and does not speak English and they have arranged for an interpreter if Council wanted 

to ask her any questions.  Her son, Danny, was present.  He manages the business.  Sam is also a 

business partner and has been very helpful.  When they applied, they started with a 30-day 

temporary license.  The temporary was extended due to not having the second meeting in 

December.  The Police Department management has met with two of them to go over the liquor 

codes, which we always do with bar applicants.  They were provided with a copy of the liquor 

control code.  We made it clear that we want them to be successful and stay in good 

communication.  The hiccup came over the last couple of weeks.  The nighttime patrol 

supervisor reported that he had observed Danny (bar manager) “extremely intoxicated inside the 

bar” on a couple of occasions and the liquor code prohibits that.  The code states that any of the 

employees cannot be performing any of the operations of the bar while intoxicated.  There was 

another meeting today to clear up the issue.  He fully understands the issue.  The applicant is Mai 

Burrows.  Up to today they have used Danny as the interpreter for his mother.  They both have 

passed background investigations.  He would normally recommend approval.  He and the City 

Clerk were reviewing the City Code earlier.  All liquor licenses are on probationary status for the 
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first six months.  That allows the Police Chief to summarily to suspend or revoke if there are 

difficulties in that first six month.  He recommended proceeding cautiously since this is one of 

the busiest places in town. 

 

Councilman Schmidtlein asked he understood there is a six-month probation, but with the 

temporary permit, can we extend that for thirty additional days or do we need to basically take 

his recommendation and authorize the liquor license.  He wants to figure out what we are 

allowed and not allowed to do here. 

 

Chief Reed said all new liquor licenses are under six-month probationary status per the code.   

 

Councilman Schmidtlein said he doesn’t want to authorize this and then find out we are going to 

go through another eight hour hearing like we did the last time to revoke a license.  He wanted to 

know if they could extend the temporary even for sixty days moving forward.   

 

Chief Reed said they do occasionally extend a 30-day into a 60-day and we are already here just 

because of the timing of the Council meeting.  Everything he has read in the liquor code, you can 

attach conditions to it from day one. 

 

Councilman Schmidtlein said he wants to ratify for an additional 60-day temporary liquor license 

with the understanding of the entire liquor code.  One thing he wanted to point out was Section 

4-5-27 Intoxication of a License Employers Prohibited.  It shall be unlawful for any licensee 

under the provisions of this chapter or any manager, bartender, servants, agents or other 

employees thereof, to be in an intoxicated condition in or about the licensees business premises 

while performing his/her duties in connection with the business.  He wants to make sure they 

fully understand what he is saying because they are going to grant an additional 60 days on a 

temporary basis.  If the Chief comes back with any additional violations, we are going to yank it. 

 

Dave Stanton, City Attorney, said the temporary license shall be valid for 30 days or until 

approval or denial of the final application by the City Council, whichever occurs first.   

 

Councilman Schmidtlein asked if they go for an additional 30 days? 

 

Mr. Stanton didn’t think so.  The applicant can apply for a new temporary but it wouldn’t be an 

extension of an existing temporary.  It would be a new temporary license. 

 

Mayor Johnson agreed that we need to be careful with this.  From what he is hearing it wouldn’t 

take much for him to deny this tonight.  That particular property with the business hours, they get 

all the end results, and they need to be the most organized of them all.   

 

Sam Schmally, 598 Spring Valley Pkwy, represents the applicant, there was some 

miscommunication on his interpretation of the law.  He explained to Danny and Danny 

understands that he cannot drink alcoholic beverages while on the property at all. Mai is also 

fully aware and understands.  As far as staffing, depending on the day of the week, there are two 

bartenders and two security staff.  Fridays have two bartenders with an on-call bartender and four 

security personnel with one on-call.  Saturdays they keep the same staffing levels but there are 

two security personnel on-call.  At any point they can have six security personnel on staff on 

Saturday evenings. 
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Chief Reed said the security is as Sam has portrayed.  There is the same level of security and 

communication with the Police Department.  We want them to succeed.  This is very serious.  It 

won’t take much to revoke this. 

 

Councilman Schmidtlein said it is a privilege to have a liquor license. 

 

** A motion was made by Councilman Schmidtlein, seconded by Councilman Keener, 

to reapply for a 30-day temporary liquor license with them understanding what the liquor 

code is.  He read into the record 4-5-27 and he reiterated that it is a privilege.   

 

The motion passed unanimously.  (4-0 Councilman Rice was absent.) 
 

After the motion and before the vote, Chief Reed asked if the intent of the motion that at the end 

of the next 30-day extension this is back on the Council’s agenda. 

 

Councilman Schmidtlein answered yes and if there are any issues, the license will be jerked. 

 

Ryan Limberg, Utilities Director, asked who explains this to Mai. 

 

Mr. Schmally answered he has explained this all to Danny and he has explained everything to 

Mai.  There was some miscommunication at first but that has been cleared up. 

 

Councilman Schmidtlein asked if Mai is onsite periodically.  How is this all working? 

 

Mr. Schmally answered that Mai is not onsite but there is a bar manager.  She is an employee 

and runs day to day operations for Mai. 

 

Councilman Schmidtlein asked if something arises, can someone call her and communicate the 

problem to her so she can be there? 

 

Mr. Schmally answered the bar manager has been instructed to contact Danny immediately so he 

can contact Mai. 

 

Chief Reed offered to set up another appointment with them and make sure Mai is there and get 

the interpreter on the line and review the steps on the liquor control code. 

 

Councilwoman Simons said that would make her feel better.  Maybe you can hire the service to 

translate the rules or something.  She is afraid there are technical terms that not knows how to 

translate. 

 

Council voted on the motion.   

   

  V. NEW BUSINESS (Cont.) 
 

G. Review, consideration, and discussion for the appointment of one (1) new 

member to the Parks and Recreation Advisory Board, and matters related thereto. 

FOR POSSIBLE ACTION 
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Council authorized Staff to advertise for one (1) open position on the Parks and 

Recreation Advisory Board at a previous meeting in early 2017. Since then, Staff 

has received three letters of interest from Ms. Katie Archuleta, Mr. Christopher 

Kentopp, and Ms. Amber Fox. All have expressed a desire to serve as a member 

on the Board. The appointment will be for the remainder of the vacant term 

through June 30, 2019. JW 

 

James Wiley, Parks and Recreation Director, said there were three applicants.  They have all 

expressed interest in serving.   

 

Councilman Schmidtlein thought all three are great candidates.  Amber Fox stayed for five hours 

of this meeting and recommended her. 

 

** A motion was made by Councilman Schmidtlein, seconded by Councilman Keener, 

appoint Amber Fox to the Parks and Recreation Advisory Board.   

 

The motion passed unanimously.  (4-0 Councilman Rice was absent.) 
   

VI. PETITIONS, APPEALS, AND COMMUNICATIONS (Cont.) 

 

A. Review, consideration, and possible action to accept a petition for annexation of 

property to the City, filed and processed as Annexation No. 3-17 by Swire Coca-

Cola, Inc., consisting of approximately 3 acres of property located on the north 

side of West Idaho Street, and matters related thereto.  FOR POSSIBLE 

ACTION 

 

Cathy Laughlin, City Planner, explained the property is developed in the county.  It is their local 

distribution center.  The property owner does have plans for an extension of the existing facility 

in the Spring 2018.  The property owner has entered into an agreement with Golden Gate for a 

waterline extension.  Their connection to the water is contingent upon them annexing into the 

City.  There is no City sewer connection in the area so they cannot connect to the City sewer at 

this time.  The applicant has also applied for a rezone of the property.  She recommended 

accepting the petition and referring the matter to the Planning Commission. 

 

** A motion was made by Councilman Keener, seconded by Councilwoman Simons, to 

accept the Petition for Annexation No. 3-17, to include assessor’s parcel number 006-09G-

036 and refer the matter to the Planning Commission for further consideration and 

recommendation to the City Council.  
 

The motion passed unanimously.  (4-0 Councilman Rice was absent.) 
  

 VIII. REPORTS 

 

A. Mayor and City Council  

Councilman Keener said he didn’t expect the news would get out so fast 

but he will be running for Mayor in the next election.  January 23rd and 24th, 

the broadband group is getting together and will be conducting meetings.  The 
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Governor’s office and the consultants have really been doing a great job with 

engaging new potential suppliers here.     

Councilman Schmidtlein congratulated Councilman Keener for stepping 

up to the plate.  He also recommended making some changes on the liaison 

positions. 

B. City Manager  

Curtis Calder reported that the sales tax report looks good.  We are up 

over 10% for the year and up about 2.5% over where we were this time last 

year.  He sent out an email regarding Senator Heller being in town on 

Saturday and he is looking for RSVPs for the meeting. 

C. Assistant City Manager 

D. Utilities Director 

E. Public Works 

F. Airport Manager 

G. City Attorney 

H. Fire Chief 

I. Police Chief  

Chief Reed reminded Council the Police Department Annual Award 

Ceremony is tomorrow night at 6pm.  There are several awards to be given 

out including citizen awards. 

J. City Clerk-Financial Disclosure Statement  

Shanell Owen reminded Council that their Financial Disclosure 

Statements are due the 15th. 

K. City Planner 

L. Development Manager 

M. Administrative Services Director 

N. Parks and Recreation Director 

O. Civil Engineer  

P. Building Official 

 

COMMENTS BY THE GENERAL PUBLIC 

 

Pursuant to N.R.S. 241, this time is devoted to comments by the public, if any, and 

discussion of those comments. No action may be taken upon a matter raised under this 

item on the agenda until the matter itself has been specifically included on a successive 

agenda and identified as an item for possible action. ACTION WILL NOT BE TAKEN 

 

There were no public comments. 

 

There being no further business, Mayor Chris Johnson adjourned the meeting. 

 

 

 

_________________________________          ______________________________ 

Mayor Chris Johnson                                         Shanell Owen, City Clerk 

 
















































































